United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


IN THE 


United States Court of Appeals 


i 
For tHe District or CotumBra Crrcurr 


233 


No. 12,975 


ASSOCIATION OF LITHUANIAN WORKERS, 
Appellant, 


Vv. 


| 
HERBERT BROWNELL, JR., Attorney General of the 
United States, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


Prarss or Byron S, ADAMS, WASHINGTON, D.C. 


=>, 


Exhibit 4 to Answer 
Exhibit 5 to Answer 


Exhibit 6 to Answer 


Exhibit 7 to Answer 


Motion for Judgment on Pleadings or for Summary 
Judgment 


IN THE 


United States Court of Appeals 


For tHe District or CoLumsia Crecurr 


No. 12,975 


ASSOCIATION OF LITHUANIAN WORKERS, 
Appellant, 


Vv. 


HERBERT BROWNELL, JR., Attorney General of the 
United States, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


JOINT APPENDIX 


2 
Filed Feb. 1, 1954 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 406-54 


Association or Lirauanian Workess, 110-04 Atlantic 
Avenue, Richmond Hill, New York, Plaintiff, 
v. 


Herserr BrowneEwy, Jz., ATroRNEY GENERAL oF THE 
Unrrep States, Department of Justice, Washington, D. C., 
Defendant. 


Complaint for Injunctive Relief 
The plaintiff, Association of Lithuanian Workers, by 
its attorneys, complaining of the defendant, alleges: 


1. The Court has jurisdiction of this action under D. C. 
Code, sections 11-305 and 11-306. 


2. The plaintiff, Association of Lithuanian Workers, is 
a fraternal benefit society, incorporated under the laws of 
the State of New York. It received its preliminary cer- 
tificate of authority pursuant to Article 7 of the New York 
Insurance Law on November 5, 1930 and its final certificate 
of authority on July 7, 1931. 


3. The defendant, Herbert Brownell, Jr., is the Attorney 
General of the United States. He has his principal office, 
and may be found, in the District of Columbia. 


4. The purposes and objects of the plaintiff are those 
set forth in its Constitution and By-Laws, as follows: 


(2) To unite persons of Lithuanian descent, regardless 
of their political, religious or social beliefs, into one frater- 
nal body; to encourage and to assist members, and their 
families, who are not yet citizens of the United States to 
become citizens; to participate in cultural and educational 
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activities beneficial to members and their families; to pro- 
mote fraternal relations among the members and to render 
material assistance to those members and their families 
who are in misfortune by establishing necessary funds for 
that purpose. 


(b) To further the ideals of benevolence and to 
2 aid financially those who are dependent upon its 
members for their maintenance and support, by 
establishing a disability fund from which payments shall 
be made to the members during periods of sickness or dis- 
ability, and also a mortuary insurance fund from which, 
upon the death of any member in good standing, payments 
shall be made to the beneficiary named by the member in 
such an amount as shall be provided for in membership 
certificates. 


(ec) To establish and maintain subordinate lodges into 
which members shall be elected, initiated and admitted in 
accordance with this Constitution and By-Laws. 


5. Plaintiff is governed, and its policies are determined 
by, its members, acting independently pursuant to demo- 
cratic provisions of plaintiff’s Constitution and By-Laws. 
Under said Constitution and By-Laws, officers of the plain- 
tiff must be citizens of the United States and are elected 
by referendum vote of the membership every two years. 
The officers of plaintiff are: John Gasiunas, President; 
Joseph J. Mockaitis, Vice President; George Zebrys, Sec- 
ond Vice President; John Siurba, Secretary; Joseph 
Weiss, Treasurer; Dr. M. D. Palevitch, Chief Medical 
Examiner; and Alda Orman, Helen N. Yeskevich, and 
Stanley Kuzmickas, Trustees. 


6. Plaintiff operates an insurance program and business 
for the mutual benefit of its members and their benefici- 
aries, and not for profit. The plaintiff functions under 
the lodge system, as defined in Section 451 of the New 
York Insurance Law, and presently has 167 lodges in 18 
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states, in nine of which it is duly licensed and in nine of 
which it is permitted to maintain lodges without license. 
Application for membership is made through the lodges, 
and there are presently approximately 7,000 members. 


7. Plaintiff’s insurance business includes various types 
of life and disability insurance. Plaintiff’s Constitution 
and By-Laws establishes the terms of its insurance program 
and the various options and schedule of premium payments. 
Each member receives an individual policy covering the 
insurance issued to him. Each member pays monthly dues, 
which include payment for his insurance benefits plus a 
nominal amount for general expense. The dues paid for 
benefits are segregated, placed in the separate benefit ac- 
counts, and are used for no other purpose except payment 
of the respective benefits. The dues paid for expenses 

are also segregated in a separate expense fund, 
3 and are used for no other purpose except for 
expenses. 

8. The plaintiff files, and since its formation has filed, 
comprehensive annual reports in each of the states in which 
it holds a license. In addition, periodic examinations of 
the plaintiff are and have been made by the Insurance 
Department of the State of New York. 


9. The plaintiff is in sound financial condition and no 
question has ever been raised concerning its financial status 
or its methods of conducting business. During the 23 
years of its existence, the plaintiff has paid out approxi- 
mately $638,000 in death benefits and approximately 
$607,000 in sick benefits, or a total of approximately 
$1,245,000. The face value of life insurance presently 
carried by its membership amounts to more than $3,000,000. 
The plaintiff has assets of $1,134,000, more than $300,000 
in excess of legal requirements and in the ratio of 134% 
to liabilities. 

10. In connection with its insurance business, the plain- 
tiff arranges for lectures to its members and has dis- 
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tributed pamphlets and articles to its members on subjects 
of health comparable to similar activities of commercial 
insurance companies. The plaintiff and its lodges also 
conduct occasional recreational and sporting events for 
its members, like bowling and golf tournaments. During 
World War II, the plaintiff raised $350,000 in voluntary 
contributions for the purchase of two bombers for use 
by the Armed Forces. The plaintiff itself purchased more 
than $445,000 in war bonds, and conducted campaigns for 
the purchase of such bonds by its members. More than 
one thousand of the plaintiff’s members served in the 
Armed Forces, twenty of whom were killed in action. 


ll. Executive Order 10450, issued by the President in 
April, 1953, establishes ‘‘security requirements for govern- 
ment employment.’’ Executive Order 10450 requires the 
head of each federal department and agency to establish 
and maintain ‘‘an effective program to insure that the 
employment and retention in employment of any civilian 
officer or employee within the department or agency is 
clearly consistent with the interests of the national secn- 

rity’’. It also provides that, ‘‘the interests of the 
4 national security require that all persons privileged 

to be employed in the departments and agencies of 
the Government shall be reliable, trustworthy, of good 
conduct and character, and of complete and unswerving 
loyalty to the United States.’? 


12. Executive Order 9835 issued March 21, 1947, had 
required the Department of Justice to furnish to the 
Loyalty Review Board, for use in the administration of 
the government employees loyalty program, the names of 
organizations designated by the Attorney General, after 
appropriate investigation and determination, ‘as totali- 
tarian, fascist, communist or subversive, or as having 
adopted a policy of advocating or approving the commis- 
sion of acts of force or violence to deny others their rights 
under the Constitution of the United States, or as seeking 
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to alter the form of government of the United States, or 
as seeking to alter the form of government of the United 
States by unconstitutional means.’’ Executive Order 10450 
provides that the Department of Justice shall continue to 
furnish this information, but directly to the head of each 
department and agency. 

13. Under Executive Orders 10450 and 9835 and their 
application, membership in, or affiliation or sympathetic 
association with, an organization designated by the Attor- 
ney General as aforesaid, adversely affects the eligibility 
of any person for federal employment under the afore- 
mentioned standards of Executive Order 10450. 


14. Designation of an organization by the Attorney 
General under Executive Orders 9835 or 10450 seriously 
injures the reputation, business, and prestige of the organ- 
ization and its ability to obtain or retain members and 
revenue. Various governmental sanctions apply to mem- 
bers of such an organization even though they are not 
government employees or applicants for government em- 
ployment. By the Act of July 5, 1952, the Independent 
Offices Appropriation Act, 1953, no housing unit constructed 
under the United States Housing Act of 1937, as amended, 
may be occupied by a person who is a member of an 
organization so designated. Also various state and local 
governments have adopted legislation imposing special 
sanctions on members of such organizations or depriving 
them of rights and privileges which would otherwise be 
available to them. 


5 15. On May 4, 1953, the plaintiff received a letter 

from the defendant dated April 29, 1953, stating that 
the defendant proposed to designate the plaintiff ‘‘as com- 
ing within the purview of Executive Orders No. 9835 and 
No. 10450.” 


16. Under regulations issued by the defendant, an organ- 
ization served with notice of the Attorney General’s pro- 
posal to designate it under Executive Orders 9835 and 
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10450 may file a notice with the defendant that it desires 
to contest such designation. Under the regulations, an 
organization which files a notice of contest may obtain an 
administrative hearing on the proposal. The regulations 
provide that failure to file such a notice ‘‘shall be deemed 
an acquiescence”? in the proposed action. On or about May 
8, 1953, plaintiff duly filed with the defendant a notice of 
contest. 


17. On July 13, 1953, the plaintiff received from the 
defendant a statement, dated July 8, 1953, of the grounds 
upon which the defendant proposed to designate the plain- 
tiff as aforesaid, together with twenty-three interrogato- 
ries, each of them containing at least two distinct questions 
or requests for information. The purport of the statement 
of grounds is that the plaintiff was organized and has 
functioned under the direction, control and influence of 
the Communist Party and of members thereof. 


18. Said statement of grounds is vague, indefinite, and 
couched in general and all-embracing language. It does 
not give plaintiff adequate notice of the charges against it 
and does not enable plaintiff to adequately defend itself. 
Plaintiff could answer or offer evidence in defense of the 
charges only by assembling and offering the most detailed 
facts concerning every conceivable aspect of its activities 
for the period of twenty-three years of existence, including 
facts relating to past and present members, officers and 
employees, and to every other person with whom plaintiff 
has had dealings or relationships, no matter how ephemeral, 
insignificant, or indirect, including facts which plaintiff 
cannot be reasonably expected to know and which it cannot 
be reasonably expected to be able to ascertain even with 
the most intensive effort. 


6 19. The aforesaid interrogatories would require 

the plaintiff to furnish an immense mass of detailed 
information and data, much of it obscurely defined, much of 
it patently unavailable to plaintiff and unobtainable, and 
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virtually all of it of no possible relevance. It would entail 
a huge and expensive burden for plaintiff to obtain and 
compile so much of the information requested as is possible 
to obtain. The thrust and effect of the statement of 
grounds and interrogatories are to make it impossible for 
plaintiff to answer the statement and interrogatories, and 
to lay an artificial foundation for the defendant to hold 
plaintiff in default and deny it the hearing which the 
defendant’s regulations purport to make available. 


20. On or about September 8, 1953, the plaintiff wrote 
defendant, making objections to the defendant’s interroga- 
tories and to the rules of procedure established by the 
defendant’s regulations. The defendant did not reply to 
this letter. 


21. Thereafter, plaintiff retained counsel. On October 4, 
1953, plaintiff’s counsel wrote the defendant, pointing ont 
the improper and illegal nature of the interrogatories and 
the impossibility of answering them. Plaintiff’s counsel 
also stated in this letter that the plaintiff desired a hearing, 
but that the hearing should not be conditioned on answer- 
ing interrogatories other than the first three, and that 
the hearing should conform to the requirements of due 
process. ‘Counsel asked that the defendant withdraw all 
but the first three interrogatories, and that he accord a 
hearing in which plaintiff would be advised of the witnesses 
and testimony against it, have the opportunity to cross- 
examine witnesses and to produce evidence in its own 
behalf, and that there not be received in the proceeding, 
as contemplated by defendant’s regulations, ex parte evi- 
dence, not disclosed to plaintiff nor subject to cross- 
examination. 

22. By letter dated November 25, 1953, the defendant 
advised plaintiff’s counsel that he construed the aforesaid 
letter of the plaintiff dated September 8 1953 as a rejec- 

tion of the opportunity for a hearing, and that 
7 counsel’s letter could not be recognized as a request 
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for a hearing because it was not timely and was not 
signed by the executive officers of the plaintiff. The con- 
struction of plaintiff’s letter which defendant claimed he 
made was arbitrary, unfounded, and irrational. 


23. By letter dated December 4, 1953, counsel for the 
plaintiff replied to the defendant’s letter of November 25, 
1953, stating that the plaintiff’s said letter of September 
8, 1953, did not, expressly or by implication, reject a 
hearing, and renewing his request for the withdrawal of 
said interrogatories and his request for a hearing. The 
defendant did not reply to this letter of December 4, 1953. 


24. On January 22, 1954, the defendant, without notice 
or hearing, summarily designated plaintiff as an organiza- 
tion within the purview of Executive Orders 10450 and 
9835. The defendant did not even notify plaintiff of this 
action, and plaintiff first learned about it as a result of 
a phone call made by its counsel to the Department of 
Justice. 


25. The defendant’s designation of the plaintiff as an 
organization under Executive Orders 10450 and 9835 is 
contrary to fact and without foundation. The plaintiff 
is not an organization of any of the kinds referred to in 
Executive Orders 10450 and 9835. 


26. The defendant’s designation of the plaintiff under 
Executive Orders 10450 and 9835 is illegal in the following 
respects : 


(a) It was made without notice and hearing, in violation 
of the due process clause of the Fifth Amendment, the 
Administrative Procedure Act, and the defendant’s own 
regulations, 


(b) The provisions of Executive Orders 10450 and 9835 
relating to designation of organizations, on their face and 
as applied, violate the First Amendment, in that they 
authorize and represent a species of governmental censor- 
ship of expression and assembly, and permit and are em- 
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ployed to proscribe organizations on the basis of views 
and policies. 


(c) The provisions of Executive Orders 10450 and 9835, 

on their face and as applied, violate the due process 

8 clause of the Fifth Amendment, in that they author- 

ize and represent the imposition of onerous sanctions 

and invasion of property rights and right of reputation 

on the basis of indefinite, subjective, and meaningless 

criteria, which can be, and are, interpreted to apply merely 

because of defendant’s political, social, or economic 
prejudices. 


(d) The provisions of Executive Orders 10450 and 9835, 
on their face and as applied, violate the Ninth and Tenth 
Amendments, in that they authorize and represent the 
imposition of onerous sanctions for no valid governmental 
purpose and without reasonable relation to the powers 
granted to the federal government and the executive under 
the Constitution. 


(e) The provisions of Executive Orders 10450 and 9835, 
on their face and as applied, violate the prohibition against 
bills of attainder, in that they authorize and represent the 
imposition of punishment without judicial trial. 


(f) The defendant has violated the Executive Orders 
in that he has designated the plaintiff without appropriate 
investigation and determination, and without regard to 
the fact that the plaintiff is not in fact an organization 
of any of the kinds described in Executive Orders 10450 
and 9835. 


(g) The defendant’s designation of plaintiff is arbitrary 
and capricious. 


27. The procedures and regulations established by the 
defendant for the designation of organizations under the 
Executive Order are illegal and violative of due process, 
in that: 
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(a) The regulations authorize the Attorney General to 
find adversely to an organization merely on his statement 
of grounds and without introducing evidence, and upon 
information not of record as to which the accused organ- 
ization had no opportunity to confront or cross-examine 
the informant. 


(b) The regulations contemplate the application of the 
vague and indefinite standards of the Executive Orders. 


(c) The regulations do not provide that the burden 
9 of proof shall be on the Attorney General. 


(d) The regulations require the accused organization 
to submit to unlimited and improper interrogation by the 
Attorney General as a condition to obtaining a hearing. 


(e) The regulations authorize the Attorney General to 
handpick a hearing officer without regard to qualifications, 
competency, impartiality, or independence of position. 


(f) The regulations violate the provisions of the Ad- 


ministrative Procedure Act governing the conduct of admin- 
istrative hearings. 


28. The illegal designation of the plaintiff under Execu- 
tive Order 10450 and 9835 has caused, and will increasingly 
continue to cause, irreparable injury to plaintiff and to 
plaintiff’s members, for which neither the plaintiff nor its 
members have an adequate remedy at law. Such injury 
includes damage to the plaintiff’s business as a fraternal 
benefit society and to the plaintiff’s reputation, and 
prestige, loss of present and prospective members, and loss 
of membership dues. If defendant is not enjoined, the 
continued injury threatens to destroy plaintiff’s very 
existence. 

Waererore, the plaintiff demands judgment (1) enjoin- 
ing the defendant, his officers, agents, servants, employees, 
and attorneys, and all persons in active concert or partici- 
pation with him, from continuing the designation of the 
plaintiff under Executive Orders 10450 and 9835; (2) 
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requiring the defendant to notify all federal departments 
and agencies and the public that such designation of plain- 
tiff is withdrawn; (3) awarding the plaintiff the costs of 
this action; and (4) granting plaintiff such other and 
further relief as may be appropriate. 


10 Filed April 2, 1954 
Answer 


Now comes defendant, and in answer to the complaint, 
says as follows: 


First Derense 


1. Answering paragraph 1 of the complaint, defendant 
denies that the Court has jurisdiction of this action. 


2. Answering paragraph 2 of the complaint, defendant 
admits that plaintiff was duly incorporated under the laws 
of the State of New York. Except as admitted by the fore- 


going statement, the allegations of paragraph 2 of the 
complaint are denied. 


3. Answering paragraph 3 of the complaint, defendant 
admits the allegations contained therein. 


4 through 10. Answering paragraphs 4 through 10 of the 
complaint, defendant, upon information and belief, admits 
that the Constitution and By-Laws of plaintiff set forth 
as alleged objects of plaintiff those listed in paragraph 
4 of the complaint; that said Constitution and By-Laws 
set forth provisions that officers of plaintiff must be citizens 
of the United States and must be elected by vote of the 
membership every two years; that the officers of plaintiff 
are those listed in paragraph 5 of the complaint; that 

plaintiff, among its other activities, operates an in- 
11 surance program and business under the lodge sys- 
tem as defined in Section 451 of the New York 
Insurance Law; that the Constitution and By-Laws of 
plaintiff and the New York Insurance Law make provision 
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for, among other things, various options and schedules of 
premium payments, issuance of individual policies, pay- 
ment of monthly dues used in part for insurance benefits, 
and separation of part of the monthly dues in various bene- 
fit accounts; that plaintiff has or recently has had 167 
lodges, more or less, and 7,000 members, more or less, in 18 
states, and has or recently has had assets of $1,134,000, 
more or less; that plaintiff is required by the State of New 
York to submit to periodic fiscal examinations of its insur- 
ance program, and is required by New York and other 
states in which it is licensed to file annual reports which 
show, among other things, amount of death benefits and 
sick benefits paid out and face value of life insurance car- 
ried by members of plaintiff. 

And, notwithstanding the above admissions, defendant, 
upon information and belief, avers that: (1) prior to or 
during 1930, the Communist Party of the United States of 
America (hereinafter referred to as Communist Party— 
U.S.A.) received orders from Moscow to capture control 
of or destroy as many organizations in America as pos- 
sible; that (2) as a result of action taken pursuant to such 
orders there was a split between the anti-Communist and 
pro-Communist factions at the National Convention of the 
Lithuanian Alliance of America held at Chicago, Illinois, 
in 1930; that (3) as a result of said split plaintiff organi- 
zation (also known as the Lietuvia Darbiniku Susivieni- 
jimas and hereinafter referred to as the L.D.S.) was 
formed by persons who were members of, affiliated with, or 
sympathetically associated with the Communist Party— 
U.S.A., that from its initial formation up to and including 

the date of this statement the L.D.S. has (4) consti- 
12 tuted a vehicle to further the aims, policies and ob- 

jectives of the Communist Party—U.S.A., operating 
as an instrument to promote affairs and functions designed 
to publicize and implement policies of the Communist 
Party—U.S.A.; (5) been used by the Lithuanian Central 
Bureau of the Communist Party—U.S.A. as a means to 
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distribute Communist propaganda through printed mate- 
rial, speakers and other media;‘(6) functioned and oper- 
ated under the leadership of persons who were at one time, 
and are at the time of this statement, members of, affiliated 
with, or sympathetically associated with the Communist 
Party—U.S.A. and other groups officially designated by 
the Attorney General pursuant to Executive Orders 9835 
and 10450; (7) permitted determination of its policies by 
and in collaboration with the Communist Party—U.S.A., its 
leaders, members and other persons affiliated with or sym- 
pathetically associated with the Communist Party—U.S.A.; 
(8) solicited and accepted, directly or indirectly, the as- 
sistance and support of the Communist Party—U.S.A. and 
persons who are members of, affiliated with, or sympa- 
thetically associated with the Communist Party—U.S.A. 
for its program, activities and functions; (9) conducted, 
sponsored and co-sponsored and caused to be sponsored, 
receptions, parties, meetings and similar events for the 
purpose of carrying out the policies of the Communist 
Party—U.S.A.; (10) distributed funds realized from af- 
fairs and functions and similar events to the Communist 
Party—U.S.A., its leaders and persons who are members 
of, affiliated with, or sympathetically associated with the 
Communist Party—U.S.A., to the Daily Worker, and to 
groups officially designated by the Attorney General pur- 
suant to Executive Orders 9835 and 10450; (11) engaged 
and invited persons who were members of, affiliated with, 
or sympathetically associated with the Communist Party— 
U.S.A. to speak at functions and meetings conducted, spon- 
sored and co-sponsored by plaintiff; (12) published and 

circulated and caused to be published and circulated, 
13 three newspapers, namely, Tiesa, Vitnis, and Latsve 

which have consistently supported and implemented 
policies, aims, and objectives of the Communist Party— 
US.A.; and (13) never knowingly deviated in its program 
and objectives from the program and objectives of the 
Communist Party—U.S.A. 
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Except to the extent admitted by the foregoing state- 
ments, the allegations of paragraphs 4 through 10 are 
denied. 


11, 12, 13, and 14. Answering paragraphs 11, 12, 13 and 
14 of the complaint, defendant says that Executive Order 
9835, appearing at 12 F.R. 1935 as amended by 16 F.R. 
3690; and Execut:ve Order 10450, appearing at 18 FR. 
2489; and the Acts of July 5, 1952 and July 31, 1953, ap- 
pearing at 42 U.S.C. 1411 (¢) speak for themselves, and re- 
spectfully refers the Court to said Orders and Acts for the 
full meaning, purport and effect thereof. 

Except as admitted by the foregoing statement, the alle- 
gations of paragraphs 11, 12, 13 and 14 of the complaint 
are denied. 


15. Answering paragraph 15 of the complaint, defendant 
admits that on April 29, 1953, there was deposited in the 
United States mails a prepaid, registered letter addressed 
to plaintiff containing notice of defendant’s proposal to 
designate plaintiff, in accordance with the rules of proce- 
dure thereto attached, as an organization coming within 
the purview of Executive Orders 9835 and 10450. A copy 
of said letter is annexed to this answer as Exhibit 1, and 
is expressly made a part hereof. Said letter speaks for 
itself, and defendant respectfully refers the Court to said 
letter for the full meaning, purport and effect thereof. 

Except to the extent admitted by the foregoing state- 
ment, the allegations of paragraph 15 of the complaint 
are denied. 


16. Answering paragraph 16 of the complaint, defendant 
admits that on April 29, 1953, pursuant to Executive Or- 
ders 9835 and 10450, he promulgated certain rules of 

14 procedure with respect to Designation of Organiza- 
tions in Connection with the Federal Employee Se- 
curity Program. Said rules appear at 18 FR. 2619, and 
a copy of said rules is annexed to this answer as Exhibit 2, 
and is expressly made a part hereof. Defendant says that 


16 


said rules speak for themselves, and respectfully refers 
the Court to said rules for the full meaning, purport and 
effect thereof. 

Further answering paragraph 16 of the complaint, de- 
fendant states that on May 11, 1953 he received a registered 
letter signed by the president and the secretary of plain- 
tiff, indicating that plaintiff proposed to contest the pro- 
posed designation. A copy of said letter is annexed to this 
answer as Exhibit 3, and is expressly made a part hereof. 
Said letter speaks for itself, and defendant respectfully 
refers the Court to said letter for the full meaning, purport 
and effect thereof. 

Except to the extent admitted by the foregoing state- 
ments, the allegations of paragraph 16 of the complaint are 
denied. 


17. Answering paragraph 17 ef the complaint, defendant 
admits that on July 8, 1953, there was deposited in the 
United States mails a prepaid, registered notice addressed 
to plaintiff containing a Statement of Grounds and also 


Interrogatories. A copy of said Statement of Grounds and 
Interrogatories is annexed to this answer as Exhibit 4, 
and is expressly made a part hereof. Said Statement of 
Grounds and Interrogatories speak for themselves, and de- 
fendant respecfully refers the Court to said Statement and 
Interrogatories for the full meaning, purport and effect 
thereof. 


Except as admitted by the foregoing statement, the alle- 
gations of paragraph 17 of the complaint are denied. 


18 and 19. Answering paragraphs 18 and 19 of the com- 
plaint, defendant denies each and every allegation con- 
tained therein. 


20. Answering paragraph 20 of the complaint, defendant 
admits that on September 9, 1953, he received a let- 

15 _ ter signed by the president and secretary of plain- 
tiff, a copy of which is annexed to this answer as 
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Exhibit 5, and is expressly made a part hereof. Said let- 
ter speaks for itself, and defendant respectfully refers the 
Court to said letter for the full meaning, purport and ef- 
fect thereof. 

Further answering paragraph 20 of the complaint, de- 
fendant avers that said letter failed to comply with Sec- 
tion 41.3—Reply by Organization of the rules of procedure 
with respect to Designation of Organizations in Connection 
with the Federal Employee Security Program and did not 
constitute a reply to the Statement of Grounds and Inter- 
rogatories within the meaning of said rules, in that said 
letter, within the meaning of that section, (a) was not veri- 
fied, (b) did not answer each interrogatory completely, and 
with particularity, and (c) was not limited to a statement 
of facts; and that by such failure to file such reply within 
said Section 41.3 of said rules of procedure, plaintiff has 
acquiesced in the proposed “designation. 

Further answering paragraph 20 of the complaint, de- 
fendant avers that, irrespective of the foregoing state- 
ment, said letter, within the meaning of Section 41.3 of 
said rules of procedure, failed to answer any interrogatory 
or any part thereof or submitted evasive replies to said 
interrogatories and said letter, therefore, constitutes an 
admission of the truth of the facts to which said inter- 
rogatories refer. 

Further answering paragraph 20 of the complaint, de- 
fendant avers that said letter, within the meaning of Sec- 
tion 41.4—Request for Hearing of said rules of procedure, 
did not constitute a request for a hearing. 

Except to the extent admitted by the foregoing state- 
ments, the allegations of paragraph 20 of the complaint 
are denied. 


21. Answering paragraph 21 of the complaint, defendant 
admits that on October 7, 1953, he received a letter 

16 _— signed by Harold I. Cammer, a copy of which is 
annexed to this answer as Exhibit 6 and is expressly 

made a part hereof. Said letter speaks for itself, and de- 
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fendant respectfully refers the Court to said letter for the 
full meaning, purport and effect thereof. 

Except to the extent admitted by the foregoing state- 
ment, the allegations of paragraph 21 of the complaint are 
denied. 


22. Answering paragraph 22 of the complaint, defendant 
admits that on November 25, 1953, there was deposited in 
the United States mails, addressed to Harold I. Cammer, 
a letter, a copy of which is annexed to this answer as Ex- 
hibit 7, and expressly made a part hereof. Said letter 
speaks for itself, and defendant respectfully refers the 
Court to said letter for the full meaning, purport and effect 
thereof. 


Further answering paragraph 22 of the complaint, de- 
fendant avers that the letter received on October 7, 1953 
and signed by Harold I. Cammer fails to comply with Sec- 
tion 41.3—Reply by Organization, and Section 41.4—Re- 
quest for Hearing, of the rules of procedure with respect 


to Designation of Organizations in Connection with the 
Federal Employee Security Program, for reasons set forth 
in the averments contained in paragraph 20 of this answer, 
and defendant realleges each and every one of such aver- 
ments. 

Further answering paragraph 22 of the complaint, de- 
fendant avers that the letter dated October 4, 1953 and 
signed by Harold I. Cammer fails to comply with said 
Sections 41.3 and 41.4 of said rules of procedure in that let- 
ter, within the meaning of said rules of procedure, (a) was 
not filed within sixty (60) days following receipt of the 
Statement of Grounds and Interrogatories, and (b) was 
not signed by the executive officers, or persons perform- 
ing the ordinary and usual duties of executives officers, of 
plaintiff. 

Except to the extent admitted by the foregoing state- 
ments, the allegations of paragraph 22 of the complaint are 
denied. 
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17 23. Answering paragraph 23 of the complaint, de- 

fendant says that he is not required to answer para- 
graph 23 because the allegations therein are immaterial, 
but if required to answer, admits the allegations contained 
therein. 


24, Answering the first sentence of paragraph 24 of the 
complaint, defendant admits that on January 22, 1954, he 
designated plaintiff as an organization pursuant to Ex- 
ecutive Orders 9835 and 10450. 

Answering the second sentence of paragraph 2% of the 
complaint, defendant avers that notice of such designation 
was given by publication in the Federal Register on Febru- 
ary 4, 1954, being found at 24 FR. 655. 

Defendant states that he is without knowledge or infor- 
mation sufficient to state whether or not plaintiff first 
learned about its designation as a result of a telephone 
call made by its counsel to the Department of Justice. 

Except to the extent admitted by the foregoing state- 
ments, the allegations of paragraph 24 of the complaint 
are denied. 


25. Answering paragraph 25 of the complaint, defend- 
ant denies each and every allegation contained therein. 


26, 27 and 28. Answering paragraphs 26, 27 and 28 of the 
complaint, defendant says that he is not required to answer 
the allegations contained therein for the reasons that they 
are wholly argumentative and state merely conclusions of 
law and/or fact, but if required to answer, denies each and 
every one of said allegations. 


Seconp Derensz 


Plaintiff’s failure to avail itself of the opportunity to 
obtain a full administrative hearing precludes this Court 
from granting relief. 
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18 Turep DEFENSE 


The Court is without jurisdiction in that plaintiff has 
failed to exhaust its administrative remedy. 


Fovrra Drrense 


The public interest requires that in a balancing of the 
equities involved the relief sought by plaintiff be denied. 


Firrs DEFEensE 


The complaint does not present a justiciable controversy 
over which the Court has jurisdiction. 


Suto DEFENSE 


The Court is without jurisdiction of the subject matter 
of this action in that plaintiff seeks to subject to judicial 
review executive action which is committed by law to the 
sole and exclusive discretion of the executive. 


Sevents Derense 


The complaint fails to state a claim against defendant 
upon which relief can be granted. 

‘Wuenrerore, defendant prays that the complaint be dis- 
missed in all respects with costs to the defendant. 
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Exhibit 1 
20 Filed April 2, 1954 
April 29, 1953 
Registered—Return 
Receipt Requested 


Association of Lithuanian Workers 
110-04 Atlantic Avenue 
Richmond Hills 19, New York 


Sirs: 

Notice is hereby given that the Attorney General pro- 
poses to designate the Association of Lithuanian Workers 
as coming within the purview of Executive Orders No. 


9835 and No. 10450 in accordance with the rules promul- 
gated thereunder, a copy of which is attached hereto. 


For the Attorney General 


Warren Ouney III 
Assistant Attorney General 
Enclosure No. 27613 
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Exhibit 3 
Filed April 2, 1954 
ASSOCIATION OF LITHUANIAN WORKERS 
LIETUVIU DARBININKU SUSIVIENIJIMAS 
110-04 Atlantic Avenue 
Richmond Hill 19, N. Y. 
Phone Virginia 9-3692 
May 8, 1953 
Hon. Warren Olney III 
Assistant Attorney General 


United States Department of Justice 
Washington 25, D. C. 


Dear Sir: 


We hereby acknowledge receipt of your letter dated 
April 29th, 1953 giving the Association of Lithuanian 
Workers notice that the Attorney General proposes to 


designate said Association as coming within the purview 
of Executive Orders No. 9835 and No. 10450. 


Pursuant to Section 41.1(b), this is to give you notice 
that the Association of Lithuanian Workers desires to 
contest such designation. 

Very truly yours, 
Association oF LitHUANIAN WORKERS 
/3/ JoHN Gastunas President 
John Gasiunas 


/s/ Joun Srvesa Secretary 
John Siurba 


Registered Return Receipt Requested 
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Exhibit 4 
6 Filed April 2, 1954 


In roe Marrer or rae Proposep Desicnation or ASsocia- 
TIon or LirHuanian Workers Pursuant To Executive 
Orper 10450 


To: Association or Lirauantan WorRKERS 


Puiease Taxe Notice that pursuant to Title 28, Chapter 
I, Part 41, Section 41.1 et seq. of the Code of Federal 
Regulations with respect to notice, hearing, and designa- 
tion of organizations in connection with the Federal em- 
ployee security program, there are set forth hereinafter 
a statement of the grounds upon which it is proposed to 
designate Association of Lithuanian Workers as coming 
within the purview of Executive Order No. 10450, and in- 
terrogatories with respect thereto. 


STATEMENT or GROUNDS 


(1) Prior to or during 1930, the Communist Party of 
the United States of America (hereinafter referred to as 
the Communist Party—U.S.A.) received orders from 
Moscow to capture control of or destroy as many organi- 
zations in America as possible. 


(2) As a result of action taken pursuant to said orders, 
there was a split between the anti-Communist and pro-Com- 
munist factions at the National Convention of the Lithuan- 
ian Alliance of America held at Chicago, Illinois in 1980. 


(3) As a result of said split at the National Convention 
of the Lithuanian Alliance in 1930, the organiza- 
27 tion known as the Association of Lithuanian 
Workers and also known as the Lietuviu Darbininkn 
Susivienijimas (both hereinafter referred to as L.D.S.) was 
formed by persons who were members of, affiliated and 
sympathetically associated with the Communist Party— 
U.S.A. 


24 


(4) The L.D.S. was incorporated in the State of New 
York on or about October 14, 1930 to commence business 
on or about November 1, 1930 for the alleged and osten- 
sible purpose of providing sick and death insurance bene- 
fits to its members. 


(5) The national headquarters for the L.D.S. has been 
and is located in New York City, and the L.D.S. maintains 
lodges and branches in many of the other principal cities 
in the United States. 


(6) From its initial formation, up to and including the 
date of this statement, the L.D.S. has constituted a vehicle 
to further the aims, policies and objectives of the Com- 
munist Party—U.S.A., operating at all times as an instru- 
ment to promote affairs and functions designed to publicize 
and implement policies of the Communist Party—U.S.A. 


(7) From its initial formation, up to and including the 
date of this statement, the L.D.S. has been used by the 
Lithuanian Central Bureau of the Communist Party— 
U.S.A. as a means to distribute Communist propaganda 
through printed material, speakers and other media. 


(8) From its initial formation, up to and including the 
date of this statement, the L.D.S. has functioned and op- 
erated under the leadership of persons who were at one 

time, and are presently, members of, affiliated and 
28 sympathetically associated with the Communist 

Party—U.S.A. and other groups officially designated 
by the Attorney General pursuant to Executive Orders 
10450 and 9835 


(9) From its initial formation, up to and including the 
date of this statement, the policies of the L.D.S. have been 
determined by and in collaboration with the Communist 
Party—U.S.A., its leaders, members and other persons 
affiliated and sympathetically associated with the Com- 
munist Party—U.S.A. 
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(10) From its initial formation, up to and including the 
date of this statement, the L.D.S. has solicited and ac- 
cepted, directly or indirectly, the assistance and support 
of the Communist Party—U.S.A. and persons who are 
members of, affiliated and sypathetically associated with the 
Communist Party—U.S.A. for its program, activities and 
functions. 


(11) From its intial formation, up to and including the 
date of this statement, the L.D.S. has conducted, sponsored 
and co-sponsored and caused to be conducted, sponsored 
and co-sponsored receptions, parties, meetings and similar 
events for the purpose of carrying out the policies of the 
Communist Party—U.S.A. 


(12) Funds realized from affairs and functions con- 
ducted, sponsored and co-sponsored by the L.D.S. have been 
distributed and caused to be distributed by the L.D.S. to 
the Communist Party, U.S.A., its leaders and persons who 
are members of, affiliated and sympathetically associated 
with the Communist Party—U.S.A., to the Daily Worker, 
and to groups officially designated by the Attorney Gen- 
eral pursuant to Executive Orders 10450 and 9835. 


29 (13) From its initial formation, up to and inelud- 

ing the date of this statement, the L.D.S. has en- 
gaged and invited persons who were members of, affiliated 
and sympathetically associated with the Communist Party 
—U.S.A., to speak at functions and meetings conducted, 
sponsored and co-sponsored by the L.D.S. 


(14) From its initial formation, up to and including the 
date of this statement, the L.D.S. has published and cir- 
culated and caused to be published and circulated, three 
newspapers, namely, TIESA, VILNIS, and LAISVE which 
have consistently supported and implemented policies, aims 
and objectives of the Communist Party—U.S.A. 


(15) From its initial formation, up to and including the 
date of this statement, the L.D.S. has never knowingly 
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deviated in its program and objectives from the program 
and objectives of the Communist Party—U.S.A. 


30 INTERROGATORIES 
Inrerrocatory (1) 


(a) State the full name of the L.D.S. 
(b) State any other names that the L.D.S. may have used 
or by which it may have been known. 


Inrerrocatory (2) 


(a) List the address or addresses (number, street, city 
and State) where the L.D.S., from its inception, and up 
to and including the date of these interrogatories, has 
maintained its principal offices or headquarters. 


(b) Does the L.D.S. have any lodges, branches or other 
subdivisions? 


(ce) If the answer to Interrogatory 2(b) is in the affirma- 
tive, list the address or addresses (number, street, city 
and State) where the respective lodges, branches or other 
subdivisions have maintained offices or headquarters from 
their inception up to and including the date of these 
interrogatories. 


Intenrocatory (3) 
(a) Was the L.D.S. ever incorporated? 
(b) If the answer to Interrogatory 3(a) is in the affirm- 
ative, list the following information: 


i. the state of incorporation; 
ii. the date of incorporation; 
iil. the state or states in which authorized to do busi- 
ness; 


iv. the full name under which incorporated ; 
v. the alleged purpose for which incorporated. 
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Inrzrrocatory (4) 


(a) State the circumstances which preceded and even- 
tually led to the formation of the L.D.S. including the 
events which took place at the National Convention of 
the Lithuanian Alliance of America in 1930. 


(b) List the names and addresses of all those persons 
responsible for the formation of the L.D.S. 


(c) List the names and addresses of all those persons 
who initially participated in the organization of the 
LDS. 


31 (d) List the names and addresses of all those per- 
sons present at the initial meeting of the L.D.S. 


(e) Have any of those persons listed in answer to In- 
terrogatories 4(b), 4(c) and 4(d) at any time been 


i. members of 
ii. affiliated with 
iil. sympathetically associated with 


the Communist Party—U.S.A. or any other group of- 
ficially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835? 


(f) If the answer to Interrogatory 4(e) or any part 
thereof is in the affirmative list the names and addresses 
of all such persons and indicate the periods of time dur- 
ing which they were 

i, members of 

ii. affiliated with 

iii. sympathetically associated with 
the Communist Party—U.S.A. or any other group of- 
ficially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835, 


(g) State the address (number, street, city and State) 
where the initial organization meeting of the L.D.S. took 
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place, and indicate the date of such meeting and by 
whom such meeting was called. 


InrerrocatTory (5) 


(a) List the names and addresses of all employees, di- 
rectors, executive officers and persons performing the 
ordinary and usual duties of employees, directors and 
executive officers of the L.D.S. and its various lodges 
and branches, from its initial formation up to and in- 
cluding the date of these interrogatories, and indicate 
the inclusive dates during which each of the listed per- 
sons held or acted in such capacity. 


(b) Have any of the persons listed in answer to Inter- 
rogatory 5(a) at any time been 
i, members of 
ii. affiliated with 
iii. sympathetically associated with 
the Communist Party—U.S.A. or any other group of- 


ficially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835? 


32 (c) If the answer to Interrogatory 5(b) or any part 

thereof is in the affirmative, list the names and ad- 

dresses of all such persons and indicate the periods 
during which they were 


i. members of 
ii. affiliated with 
iii. sympathetically associated with 
the Communist Party—U.S.A. or any other group of- 
ficially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835. 


Inverrocatory (6) 


(a) List the names and addresses of all those persons 
who are presently members of the L.D.S. 
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(b) Have any of those persons listed in answer to In- 
terrogatory 6(a) at any time been 
i, members of 
ii. affiliated with 
iil. sympathetically associated with 
the Communist Party—U.S.A. or any other group of- 


ficially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835? 


(c) If the answer to Interrogatory 6(b) or any part 
thereof is in the affirmative, list the names and ad- 
dresses of all such persons and indicate the periods 
during which they were 


i, members of 

li. affiliated with 

iii, sympathetically associated with 
the Communist Party—U.S.A. or any other group of- 
ficially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835. 


InTERRocatory (7) 


(a) List the names and addresses of persons who have, 
at any time, been engaged or invited to speak or to ap- 
pear as guests by the L.D.S. and its various lodges and 
branches or by officials or members of the L.D.S. and 
its various lodges and branches at any meetings, con- 
ventions or other functions that were conducted, spon- 
sored or co-sponsored by the L.D.S. or any of its various 
lodges or branches. 


33 (b) State as to each such person listed, the date 
and location of the affair to which invited or en- 
gaged to speak or appear as a guest. 


(c) Have any of those persons listed in answer to Inter- 
rogatory 7(a) at any time been 


i. members of 
ii. affiliated with 
iii. sympathetically associated with 


the Communist Party—U.S.A. or any other group off- 
cially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835? 


(d) If the answer to Interrogatory 7(c) or any part 
thereof is in the affirmative, list the names and addresses 
of all such persons and indicate the periods of time dur- 
ing which they were 


i. members of 
ii. affliated with 
iii. sympathetically associated with 


the Communist Party—U.S.A. or any other group offi- 
cially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835. 


Inrernocatory (8) 


(a) Has the L.D.S. or any of its various lodges or 
branches or its officials or members at any time pub- 
lished or circulated or caused to be published or circu- 
lated articles, pamphlets, leaflets, newsletters or other 
printed material? 


(b) If the answer to Interrogatory 8(a) is in the affirm- 
ative, list the title of each particular item, the date of 
publication (day, month and year) and enclose copies 
of each such item listed with the verified reply. 


Inrerrocatory (9) 


(a) Has the L.D.S. or any of its various lodges and 
branches, at any time, knowingly deviated in any man- 
ner whatsoever from the policies and program of the 
Communist Party—U.S.A., its leaders and members? 
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(b) If the answer to Interrogatory 9(a) is in the affirma- 
tive, state the particular points and time of any such 
deviations. 


Interrocarory (10) 


(a) Has the L.D.S. or any of its various lodges and 
branches or its officials or members at any time re- 
ceived orders, instructions or recommendations, directly 
or indirectly, from the Communist Party—U.S.A., its 
leaders or members? 


34 (b) If the answer to Interrogatory 10(a) is in the 
affirmative, describe the orders, instructions or 
recommendations received and indicate when, by whom 
and from whom received, and the manner in which 
acted upon. 


InrerrocaTory (11) 


(a) Has the L.D.S. or any of its various branches and 
lodges, or its officials or members at any time received 
or solicited funds and contributions from the Communist 
Party—U.S.A., or from persons who at any time were 
members of or affiliated or sympathetically associated 
with the Communist Party—U.S.A., or from any other 
group officially designated by the Attorney General pur- 
suant to Executive Orders 10450 and 9835? 


(b) If the answer to Interrogatory 11(a) is in the 
affirmative, state the amounts received or solicited, when 
received or solicited, from whom and by whom received 
or solicited and the purpose for which received’ or 
solicited. 


IntEerrocaTory (12) 


(a) Has the L.D.S. or any of its various branches or 
lodges or its officials or members ever distributed or 
shared or caused to be distributed or shared any part 
of any funds received from any source to or with the 
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Communist Party—U.S.A., or to or with persons who at 
any time were members of or affiliated or sympathetically 
associated with the Communist Party—U.S.A., or to or 
with any other group officially designated by the At- 
torney General pursuant to Executive Orders 10450 and 
9835? 


(b) If the answer to Interrogatory 12(a) is in the 
affirmative, state the amounts so distributed or shared, 
when distributed or shared, to or with whom distributed 
or shared, the purpose for which such distribution or 
sharing was made, and the source of the funds involved. 


Inrerrocatory (13) 


(a) Have the newspapers The Worker and the Daily 
Worker at any time given publicity coverage to the 
L.D.S. or any of its various lodges and branches? 


(b) If the answer to Interrogatory 13(a) is in the affirm- 
ative, specify the newspaper and edition, date and page 
number where the L.D.S. or any of its various lodges 
and branches are mentioned. 


Inrerrocatory (14) 


(a) Did the L.DS. or any of its various lodges or 
branches or its officials or members promote or sponsor 
a collection of funds for the defense of the eleven mem- 
bers of the National Committee of the Communist 
Party—U.S.A. who were convicted in 1949? 


35 (b) If the answer to Interrogatory 14(a) is in the 
affirmative, state when, where, how, by whom and 

from whom the funds were collected, the amount col- 
lected, and by whom and to whom the funds were paid. 


Inrerrocatory (15) 


(a) Does the L.D.S. or any of its various lodges or 
branches own, operate, control, publish or circulate, di- 
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rectly or indirectly, any newspapers or other publica- 
tions? 


(b) If the answer to Interrogatory 15(a) is in the 
affirmative give the name and addresses of such publi- 
cations, the connection between the L.D.S. or any of 
its various lodges and branches and the publications. 


(c) If the answer to Interrogatory 15(a) is in the 
affirmative, list the names and addresses of each of the 
members on the staffs of such publications. 

(d) Have any of those persons listed in answer to Inter- 
rogatory 15(c) at any time been 


i.members of 
ii. affiliated with 
iii. sympathetically associated with 


the Communist Party—U.S.A. or any other group offi- 
cially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835? 


(e) If the answer to Interrogatory 15(d) or any part 
thereof is in the affirmative, list the names and addresses 
of all such persons and indicate the periods of time dur- 
ing which they were 


i. members of 
ii. affiliated with 
iii. sympathetically associated with 


the Communist Party—U.S.A. or any other group offi- 
cially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835. 

(f) Have any of the publications listed under Inter- 
rogatory 15(b) at any time knowingly deviated in any 
manner whatsoever from the policies or program of the 
Communist Party—U.S.A. or its leaders? 

(g) If the answer to Interrogatory 15(f) is in the affirm- 
ative, state the particular points and time of such 
deviations. 
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36 Inwrerrocarory (16) 


(a) Has the Lithuanian Central Bureau of the Commu- 
nist Party U.S.A. at any time sent or delivered books, 
pamphlets, newspapers or other printed material to 
the L.D.S. or to any of its various branches or lodges or 
its officials or members? 


(b) If the answer to Interrogatory 16(a) is in the 
affirmative, indicate the time and place delivered, by 
whom and to whom delivered, the type of printed mate- 
rial delivered, and the disposition made of such printed 
material. 


(c) Has the Lithuanian Central Bureau of the Commu- 
nist Party—U.S.A. at any time provided or arranged 
for speakers or instructors to participate in any affairs 
or functions conducted, sponsored or co-sponsored by 
the L.D.S. or any of its various lodges or branches? 


(d) If the answer to Interrogatory 16(c) is in the 
affirmative, indicate the names and addresses of the 
speakers or instructors, the nature, time and place of 
the affairs or functions involved, and the subject matter 
of the speeches or instruction. 


(e) List the names of any officials or members of the 
L.D.S. or any of its various lodges or branches who at 
any time have made arrangements with or associated 
with the Lithuanian Central Bureau of the Communist 
Party—U.S.A. and indicate the time and place, and 
describe the nature of such arrangements or associations. 


Inrerrocatory (17) 


(a) Has the L.D.S. or any of its various lodges or 
branches ever published or circulated or’ caused to be 
published or circulated any books, pamphlets, news- 
papers or other printed material at the request of the 
Communist Party—U.S.A. or any section, branch or 
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club thereof or any other group officially designated by 
the Attorney General pursuant to Executive Orders 
10450 and 9835? 


(b) If the answer to Interrogatory 17(a) is in the 
affirmative, indicate the time and place of publication or 
circulation, the nature of the request made, by whom 
and to whom the request was made, and by whom the 
request was acted upon and list the titles of each item 
published and circulated with the date of publication 
(day, month and year), and enclose copies of each such 
item listed with the verified reply. 


37 ~—s Inrerrocatory (18) 


(a) Is or was at any time the L.DS. or any of its various 
lodges or branches a party to any lease-hold or any other 
real estate transaction or arrangement with the Com- 
munist Party—U.S.A. or any section, branch or club 
thereof, or any other group officially designated by the 
Attorney General pursuant to Executive Orders 10450 
and 9835? 


(b) If the answer to Interrogatory 18(a) is in the 
affirmative, set forth the parties to and the nature and 
terms of and the date or dates of the lease-hold or other 
such real estate transaction or arrangement. 


(c) Has the L.D.S. or any of its various lodges or 
branches at any time permitted the Communist Party— 
U.S.A. or any section, branch or club thereof, or any 
other group officially designated by the Attorney Gen- 
eral pursuant to Executive Orders 10450 and 9835 the 
use of its meeting halls or other property for any 
purpose? 


(d) If the answer to Interrogatory 18(c) is in the 
affirmative, state the type of use permitted, the time, 
place and premises involved, and parties arranging the 
use of such premises, the organization permitted such 
use, and the purpose for which the premises were used 
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Inrerrocatory (19) 


(a) Did the L-D.S. or any of its various lodges or 
branches conduct, sponsor, or co-sponsor any celebration 
or celebrations in honor of the 25th anniversary of the 
Red Army? 


(b) If the answer to Interrogatory 19(a) is in the 
affirmative, list the place and date of, and describe each 
such celebration. 


Inrerrocatory (20) 


(a) State any contact, dealing, communication or other 
connection, directly or indirectly, between the L.D.S. or 
its various lodges and branches or its officials or mem- 
bers and the American Lithuanian Workers Literary 
Association. 


(b) Did the L.D.S. or any of its various lodges or 
branches ever co-sponsor any meetings, rallies, recep- 
tions, parties or other affairs or functions with the 
American Lithuanian Workers Literary Association? 


(c) If the answer to Interrogatory 20(b) is in the 
affirmative, state whether the proceeds from any of 
these affairs or functions were ever shared with the 
Communist Party—U.S.A. the Daily Worker, or with 
any group officially designated by the Attorney General 
pursuant to Executive Orders 10450 and 9835. 


38 (d) If the answer to Interrogatory 20(c) is in the 
affirmative, indicate the place, time and nature of 
the affairs or functions involved, the amount and source 
of proceeds shared with the Communist Party—U.S.A., 
the Daily Worker, or with any group officially desig- 
nated by the Attorney General pursuant to Executive 
Orders 10450 and 9835, and by whom on behalf of the 
L.D.S. and with whom on behalf of the other organiza- 
tions the arrangements for sharing the proceeds were 
made. 
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Ixterrocatory (21) 


(a) Have any of those persons listed in answer to 
Interrogatories 4(b), 4(c), 4(d), 5(a), 6(a), 7(a), 15(c) 
and 16(d) at any time been employed by or worked for 
the Communist Party—U.S.A. or any other group offi- 
cially designated by the Attorney General pursuant to 
Executive Orders 10450 and 9835? 


(b) If the answer to Interrogatory 21(a) is in the 
affirmative, list the names and addresses of all such per- 
sons, specifying the inclusive dates of employment by 
the Communist Party—U.S.A. or other groups officially 
designated by the Attorney General pursuant to Execu- 
tive Orders 10450 and 9835, of each such person, and 
describe the function or functions performed during 
such employment by each person listed. 


InTERRocaTory (22) 


(a) Has the L.D.S. or any of its various lodges or 
branches ever expressed the belief that the Soviet Union 
should control Lithuania? 


(b) If the answer to Interrogatory 22(a) is in the 
affirmative, state the time, place and by whom and in 
what manner such beliefs were expressed. 


InreRRoGatory (23) 


(a) Did the Communist Party—U.S.A. or any of its 
officers or members at any time order, instruct or recom- 
mend that any person or group of persons join the 
L.D.S. or any of its various lodges or branches? 


(b) Did the L.D.S. or any of its various lodges or 
branches or any of its officials or members at any time 
order, instruct or recommend that any person or group 
of persons join the Communist Party—U.S.A. or any 
other group officially designated by the Attorney Gen- 
eral pursuant to Executive Orders 10450 and 9835? 
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(c) If the answer to Interrogatory 23(a) or 23(b) is in 
the affirmative, indicate the time and place that such 
orders, instructions or recommendations were made, by 
whom and to whom made, the content of such orders, 
instructions or recommendations and the manner in 
which such orders, instructions or recommendations 
were acted upon. 


39 Your attention is hereby directed to Section 1001 

of Title 18 of the United States Code which pro- 
vides in part that whoever, in any matter within the juris- 
diction of any department or agency of the United States, 
makes any false, fictitious or fraudulent statements or 
representations, or makes or uses any false writing or 
document knowing the same to contain any false, fictitious, 
or fraudulent statement or entry, shall be fined not more 
than $10,000 or imprisoned not more than five years, or 
both. 


For the Attorney General 


Wasren Ouney IIT 
Assistant Attorney General 


July 8, 1953. 
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Exhibit 5 
Filed April 2, 1954 


ASSOCIATION OF LITHUANIAN WORKERS 
LIETUVIU DARBININKU SUSIVIENIJIMAS 


110-04 Atlantic Avenue 
Richmond Hill 19, N. Y. 
Phone Virginia 9-3692 


September 8, 1953 


Herbert Brownell, Jr., Esq. 

Attorney General of the United States 
Department of Justice 

Washington, D. 0. 


Attention: Warren Olney IIT 
Assistant Attorney General 


Dear Sir: 


We acknowledge receipt of your Statement of Grounds 
and Interrogatories on which it is proposed to designate 
the Association of Lithuanian Workers as coming within 
the purview of Executive Order No. 10450. They have 
been discussed at a meeting of the General Executive 
Board of this Association and we are writing you accord- 
ingly. 


This Association is a fraternal benefit society chartered 
under Article 7 of the Insurance Law of the State of New 
York on November 5, 1930. It received its Certificate of 
Authority to do business from the Superintendent of In- 
surance of the State of New York on J uly 7, 1931, and since 
that time has carried on its business and affairs under 
the direct supervision of the Superintendent. It is li- 
censed also to do business in several other states through- 
out the country. 
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Your basic charge, although expressed in the most gen- 
eral terms, is that the Association is carrying out the 
policies of the Communist Party. 


The Association is not a political organization; it is 
not carrying out the policies of the Communist Party or 
of any other party. 


The activities of the Association are confined strictly 
to those of a fraternal insurance beneficial society, as pro- 
vided by its Charter and its Constitution and By-laws 
promulgated thereunder. In this connection, it may inter- 
est you to know that in January, 1951 the General Execu- 
tive Board of the Association mailed the following advice 
to its lodges: 


“Our Association, the LDS, is strictly a fraternal, in- 

surance-beneficial organization. Therefore, our Lodges 
and Districts should act within those limits of ac- 

41 tivity as stated in our Constitution. Our chief pur- 
pose—the furtherance of fraternalism.”’ 


This policy has been reaffirmed by the present General 
Executive Board of the Association. 


The Insurance Department of the State of New York, 
pursuant to the Insurance Law of that state, periodically 
examines the records of the Association. 


During all of the years of the Association’s existence, 
neither the Insurance Department of the State of New 
York or of any other state where the Association is li- 
censed to do business has had occasion to indicate that 
any of its activities is or was in violation of its Charter. 
The Association’s activities have contributed measurably 
to the welfare and security of its thousands of members 
and their families. 


Your rules and requirements make it impossible for the 
Association to have a hearing in regards to your proposed 
listing. For example, you would require the officers, un- 
der penalty of perjury, to furnish you with names and 
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addresses of all of its members and to indicate with re- 
spect to each and every one, what his political beliefs, 
affiliations and “‘sympathetic associations”? are or ever 
were. This requirement is, as you must know, impossible 
to meet. Yet your rules provide that we are not entitled 
to a hearing unless we first comply with this and other 
unconstitutional and impossible requirements. As the 
Association accepts as members persons without regard 
to their political, religious or social beliefs, we do not have 
any records of any political affiliations of our members. 
Therefore, it would be impossible for us to supply you 
with this information, even if the Officers of the Association 
were prepared to violate its Constitution and By-laws and 
the non-political principles upon which it is founded. 


In addition, your rules for the hearing allow you to make 
your determination solely on the basis of secret and con- 
fidential information which wil] not be disclosed to us. A 
proceeding based on such practice is not a hearing in any 
real or legal sense of the word. 


The procedures you have adopted in this matter are un- 
fair and undemocratic and contrary to the laws and tradi- 
tions of this Nation. 


42 In view of the foregoing, we respectfully request 

that you discontinue this proceeding against the 
Association. Should you persist in your avowed purpose 
to list it, the Association will have no alternative except 
to seek justice in the courts. 


Very truly yours, 
Association or Liravaniay Workers 
/s/ JoHN Gastuwas 


John Gasiunas 
President 


/s/ Joun Srunpa 
John Siurba 
Secretary 
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Exhibit 6 
Filed April 2, 1954 
HAROLD I. CAMMER 


Attorney At Law 
9 East 40th Street 
New York City 


Murray Hill 3-6790 
October 4, 1953 


Herbert Brownell, Jr., Esq. 

Attorney General of the United States 
Department of Justice 

Washington, D. C. 


Attn: Warren Olney II 
Assistant Attorney General 


Re: Association of Lithuanian Workers 
Dear Sir: 


I have been retained as counsel to the Association of 
Lithuanian Workers, to whom you sent a notice of pro- 
posed designation under Executive Order No. 10450 on 
July 8, 1953. Your files should also show that on Septem- 
ber 8, 1953, the Association wrote you in protest against 
the proposed designation. 


An examination of the Interrogatories attached to your 
notice of July 8 discloses that aside from those numbered 
(1), (2) and (3), the Interrogatories are improper in that 
they are impossible to answer or in that they call for in- 
formation which it is improper for you to attempt to 
elicit. For example, the Association does not have the 
information relating to political beliefs or affiliations 
called for by Interrogatory (5), (b) and (c), Interrogatory 
(6), (b) and (c), Interrogatory (7), (c) and (d), and 
other of the Interrogatories. Aside from this, the Inter- 
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rogatories violate the First and Fifth Amendments to the 
Constitution. 


So that there may be no misunderstanding, I am writ- 
ing to advise that the Association desires a hearing pur- 
suant to Title 28, Chapter I, Part 41, Section 41.1 et seq. 
of the Code of Federal] Regulations but does not believe 

that such a hearing should be conditioned upon re- 
44 sponses to Interrogatories (4) to (23), inclusive, 

and further believes that such a hearing should 
conform to the requirements of due process, including the 
right to examine and cross-examine all witnesses, 


I would appreciate it if you would consider this as a 
motion for the withdrawal] of the Interrogatories, except 
Interrogatories (1), (2) and (3) and as a request for a 
hearing on the Statement of Grounds at which the Asso- 
ciation may be advised of the witnesses and testimony 
against it, have the opportunity to cross-examine such wit- 
nesses and to produce evidence in its own behalf. I do not 


believe that a proceeding at which there is received ex 

parte evidence, not disclosed to the Association nor sub- 

ject to cross examination, would constitute a hearing. 
Very truly yours, 


/8/ Haroww I. Cammer 


Exhibit 7 
45 Filed April 2, 1954 
November 25, 1953 


Harold I. Cammer, Esquire 
9 East 40th Street 
New York, New York 


Dear Mr. Cammer: 


Reference is made to your letter of October 4, 1953, in 
which you state that you have been retained as counsel 
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to the Association of Lithuanian Workers. In your letter 
you request that all interrogatories except interrogatories 
1, 2 and 3 be withdrawn and that a hearing be granted to 
the organization which you represent. 

The statement of grounds and interrogatories with re- 
spect thereto were forwarded to the Association of Lithu- 
anian Workers and received by it on July 13, 1953. On 
September 8, 1953, the Association advised the Depart- 
ment that it rejected the hearing provided for under the 
rules promulgated by the Attorney General in connection 
with the designation of organizations under Executive 
Order No. 10450. Your letter of October 4, 1953, was not 
filed within the sixty day period provided for in the rules. 
In addition, the request for a hearing contained in your 
letter was not signed by the executive officers of the Asso- 
ciation. Therefore your request for hearing is both not in 
time and not in proper form. 


For your information I am enclosing herewith a copy 


of the rules promulgated by the Attorney General. You 
will note that Section 41.3 provides that failure of the 
organization to file a reply within the sixty days provided 
therefor shall constitute an acquiescence in designation. 


Sincerely, 


Warren Otyey III 
Assistant Attorney General 
Criminal Division 


Enclosure No. 116785 


46 Filed May 16, 1955 
Motion by Defendant for Judgment on the Pleadings. or. in the 
Alternative, for Summary Judgment 

Now comes defendant in the above-entitled action, and 
upon the complaint, answer and exhibits made a part 
thereof, moves this Court for judgment on the pleadings, 


45 


or, in the alternative, for summary judgment on the ground 


that there is no genuine issue as to any material fact and 
defendant is entitled to judgment as a matter of law. 


In support of this motion, the Court is respectfully 
referred to defendant’s accompanying memorandum of 
points and authorities, 


48 Filed August 11, 1955 
Order 


This cause having come on for hearing upon defend- 
ant’s motion for judgment on the pleadings, or in the 
alternative, for summary judgment, and the Court having 
considered the pleadings, the memorandum submitted by 
counsel, and the arguments of counsel; it is by the Court, 
this 11th day of August, 1955, 


ApsupcEpD, OrpERep and Deczeep, that: 


The motion of the defendant for judgment on the plead- 
ings be, and the same is hereby granted, and judgment is 
hereby entered for the defendant. 


/8/ Burnita Sueron Matraews 
Judge 
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Filed March 25, 1954 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No, 1252-54 


American LirHvanian Workers Literaky Association, Inc., 
110-12 Atlantic Avenue, Richmond Hill, New York, 
Plaintiff, 


v. 


Herserr BRowNeELL, Jk., ATTORNEY GENERAL OF THE 
Unrrep States, Department of Justice, Washington, D. C. 
Defendant. 


Complaint for Declaratory Judgment and Injunctive Relief 


The plaintiff, American Lithuanian Workers Literary 
Association, Inc., complaining of the defendant, Herbert 
Brownell, Jr., Attorney General of the United States, 
alleges : 

1. The Court has jurisdiction of this action under D. C. 
Code, sections 11-305 and 11-306, under 28 U. S. Code, 
section 2201, and under section 10 of the Administrative 
Procedure Act, 5 U. S. Code, section 1009. 


2. The plaintiff, American Lithuanian Workers Literary 
Association, Inc., is a non-profit corporation. It is incor- 
porated under the laws of the states of New Jersey, Penn- 
sylvania, Illinois, Connecticut, Michigan, and New York. 


3. The defendant, Herbert Brownell, Jr., is the Attorney 
General of the United States. He has his principal office, 
and may be found, in the District of Columbia. 


4. The purposes of the plaintiff are: To publish writings, 
papers, books, pamphlets, newspapers, periodicals and 
other publications in various branches of learning; to es- 
tablish libraries; arrange literary programs, and theatrical 
entertainments; to work for the intellectual, moral and 
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social advancement of the members; all without 
2 pecuniary profit. All of these purposes are carried 

out by plaintiff, with particular application to pro- 
moting the cultural and social advancement of persons in 
the United States of Lithuanian origin or descent. Plain- 
tiff publishes books and a literary quarterly, sponsors 
meetings and lectures on topics of art, literature, current 
events, ete, and sponsors handicraft exhibits, plays, and 
various other cultural and social affairs. Plaintiff has 97 
branches in 18 states of the Union, and its activities are 
largely carried on by and through these branches on local 
levels. 


5. Plaintiff is governed, and its policies are determined 
by its members, acting independently. 


6. On or about February 5, 1954, the defendant desig- 
nated plaintiff as an organization within the purview of 
Executive Orders 10450 and 9835. Defendant on or about 
that date notified the heads of each federal department 
and agency of this designation. Defendant never notified 


plaintiff of this designation, and plaintiff learned about 
it through the public press. 


7. Executive Order 10450, issued by the President in 
April, 1953, establishes ‘‘security requirements for gov- 
ernment employment.’’ Executive Order 10450 requires 
the head of each federal department and agency to estab- 
lish and maintain ‘‘an effective program to insure that the 
employment and retention in employment of any civilian 
officer or employee within the department or agency is 
clearly consistent with the interests of the national se- 
curity’’. It also provides that, ‘‘the interests of the 
national security require that all persons privileged to 
be employed in the departments and agencies of the Gov- 
ernment shall be reliable, trustworthy, of good conduct 
and character, and of complete and unswerving loyalty to 
the United States.”’ 
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8. Executive Order 9835 issued March 21, 1947, had 
required the Department of Justice to furnish to the 
Loyalty Review Board, for use in the administration of 
the government employees loyalty program, the names of 
organizations designated by the Attorney General, after 
appropriate investigation and determination, ‘‘as totali- 

tarian, fascist, communist or subversive, or as having 
3 adopted a policy of advocating or approving the 

commission of acts of force or violence to deny 
others their rights under the Constitution of the United 
States, or as seeking to alter the form of government of 
the United States, or as seeking to alter the form of 
government of the United States by unconstitutional 
means.’’ Executive Order 10450 provides that the Depart- 
ment of Justice shall continue to furnish this information, 
but direct to the head of each department and agency. 


9. Under Executive Orders 10450 and 9835 and their 
application, membership in, or affiliation or sympathetic 
association with, an organization designated by the Attor- 


ney General as aforesaid, adversely affects the eligibility 
of any person for federal employment under the afore- 
mentioned standards of Executive Order 10450. 


10. Designation of an organization by the Attorney 
General under Executive Orders 9835 or 10450 seriously 
injures the reputation, business, and prestige of the or- 
ganization, its ability to obtain or retain members and 
revenue, and its ability to carry out its purposes. Various 
governmental sanctions apply to members of such an 
organization even though they are not government em- 
ployees or applicants for government employment. For 
example, by the Act of July 5, 1952, the Independent Offices 
Appropriation Act, 1953, no housing unit constructed under 
the United States Housing Act of 1937, as amended, may 
be oceupied by a person who is a member of an organiza- 
tion so designated. Also various state and local govern- 
ments have adopted legislation imposing special sanctions 
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on members of such organizations or depriving them of 
rights and privileges which would otherwise be available 
to them. 


11. Defendant designated plaintiff as aforesaid without 
according plaintiff a hearing. 


12. Defendant’s aforesaid designation of plaintiff under 
Executive Orders 10450 and 9835 is contrary to fact and 
without foundation. The plaintiff is not an organization 
of any of the kinds referred to in Executive Orders 10450 
and 9835. On the contrary, the plaintiff is a loyal and 
patriotic organization whose activities are in the best 
interests of the United States. Plaintiff has never had any 
difficulties or controversy with the federal or any state 
government or any of their agencies, and plaintiff has been 
commended by the Federal government for patriotic 
activities. 

4 13. The defendant’s aforesaid designation of 
plaintiff under Executive Orders 10450 and 9835 is 


illegal in the following respects, among others: 


(a) It was made without notice and hearing, in violation 
of the due process clause of the Fifth Amendment, the 
Administrative Procedure Act, and the defendant’s own 
regulations. 


(b) The provisions of Executive Orders 10450 and 9835 
relating to designation of organizations, on their face and 
as applied to plaintiff, violate the First Amendment, in that 
they authorize and represent a species of governmental 
censorship of expression and assembly, and permit and are 
employed to proscribe organizations on the basis of views 
and policies, 


(c) The aforesaid provisions of the Executive Orders, 
on their face and as applied, violate the due process clause 
of the Fifth Amendment, in that they authorize and repre- 
sent the imposition of onerous sanctions and invasion of 
property rights and rights of reputation on the basis of 
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indefinite, subjective, meaningless, and irrational criteria, 
which can be, and are, interpreted to apply merely because 
of the defendant’s political, social, or economic prejudices. 


(d) The aforesaid provisions of the Executive Orders, 
on their face and as applied, are in excess of the powers 
of the executive branch and violate the Ninth and Tenth 
Amendments, in that they authorize and represent the 
imposition of onerous sanctions and invasion of property 
rights and right of reputation for no valid governmental 
purpose and without reasonable relation to the powers 
granted to the federal government and the executive under 
the Constitution. 


(e) The aforesaid provisions of the Executive Orders, 
on their face and as applied, violate the Constitution’s 
prohibition against bills of attainder, in that they authorize 
and represent the imposition of punishment without judi- 
cial tral. 


5 (f) The defendant has violated the Executive 

Orders in that he has designated the plaintiff with- 
out appropriate investigation and determination, without 
regard to the fact that plaintiff is not in fact an organiza- 
tion of any of the kinds referred to in the Executive Orders, 
and in that his designation of plaintiff is arbitrary and 
capricious. 


14. The procedures and regulations established by the 
defendant for the designation of organizations under the 
Executive Orders are illegal, violative of due process, and 
violative of the Administrative Procedure Act. Among 
other defects, they authorize and permit designation under 
the Executive Orders without a fair hearing, without an 
impartial arbiter, and upon information not of record as 
to which the accused organization has no opportunity to 
confront or cross-examine the informant, and they require 
the accused organization to submit to illegal, unlimited and 
improper interrogation by the defendant. 
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15. The illegal designation of the plaintiff by defendant 
under Executive Orders 10450 and 9835 has caused, and 
will increasingly continue to cause, irreparable injury to 
plaintiff and its members, for which neither plaintiff nor 
its members has an adequate remedy at law. Such inquiry 
ineludes damage to plaintiff’s reputation and prestige, 
loss of present and prospective members, loss of member- 
ship dues and other revenues, interference with the cir- 
culation of plaintiff’s publications, and interference with 
plaintiff’s activities as an organization and the fulfillment 
of its purposes. If defendant is not enjoined, the con- 
tinued injury threatens to destroy plaintiff’s very ex- 
istence. 


Wuererore, the plaintiff demands judgment: (1) de- 
claring that the defendant’s designation of plaintiff as an 
organization within the purview of Executive Orders 10450 
and 9835 is illegal and 
designation provisions of 

defendant’, 
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said Executive Orders, and from con- 

notification to the heads of federal 

departments and agencies that plaintiff has been so desig- 
nated; (3) requiring the defendant to notify the public 
that his designation of plaintiff as aforesaid was illegal 
i drawn; (4) awarding plaintiff the 


costs of this action; and (5) granting plaintiff such other 
and further relief as may be appropriate, 


s « e ° * * * 
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Filed May 24, 1954 
Answer 
Now comes defendant and in answer to the complaint, 
says as follows: 
First Derense 


1. Answering paragraph 1 of the complaint, defendant 
denies that the court has jurisdiction of this action. 


2. Answering paragraph 2 of the complaint, defendant 
admits that plaintiff is duly incorporated under the laws 
of the States of New Jersey, Pennsylvania, Illinois, Con- 
necticut, Michigan and New York. 


Except as admitted by the foregoing statement, the 
allegations of paragraph 2 of the complaint are denied. 


3. Answering paragraph 3 of the complaint, defendant 
admits the allegations contained therein. 


4.and5. Answering paragraphs 4 and 5 of the complaint, 
defendant, upon information and belief, admits that the 
constitution and by-laws of plaintiff set forth as alleged 
objectives of the plaintiff those listed in the first sentence 
of paragraph 4 of the complaint; that plaintiff, among 
its other activities, carries on the program listed 

8 in the third sentence of paragraph 4 of the com- 
plaint; and that plaintiff has or recently has had 

97 branches, more or less, in 18 states. And, notwith- 
standing the above admissions defendant, upon information 
and belief avers that: (1) plaintiff organization (also 
known as the Amerikos Lietuviun Darbininku Literaturos 
Draugija and hereinafter referred to as the A.L.D.L.D.) 
was incorporated on or about June 13, 1932 in the State 
of New York by persons who were and are at the time of 
this statement members of, affiliated with, or sympathetic- 
ally associated with the Communist Party of the United 
States of America (hereinafter referred to as the Com- 
munist Party—U.S.A.); that (2) the initial incorporators 
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of the A.L.D.L.D. included (persons who at the time of 
plaintiff’s incorporation were members of the Communist 
Party—U.S.A. and the Communist parties of foreign 
countries; that (3) the initial directors of the A.L.D.L.D. 
included persons who at the time of plaintiff’s incorpora- 
tion were members of the Communist Party—U.S.A. and 
the Communist parties of foreign countries; that from its 
initial formulation up to and including the date of this 
statement the A.L.D.L.D. and its local chapters have (4) 
been utilized by the Communist Party as a vehicle for the 
indoctrination with communist principles of, among others, 
American citizens of Lithuanian descent, for the ultimate 
purpose of recruiting as Communist Party members, or 
as supporters of or sympathizers with the aims and ob- 
jectives of the Communist Party and the Union of Soviet 
Socialist Republic; (5) functioned and been operated under 
the leadership of persons who are members of the Com- 
munist Party—U.S.A. and the Communist Parties of for- 
eign countries; (6) constituted vehicles to further the aims, 
policies, and objectives of the Communist Party—U.S.A. 
and the Communist parties of foreign countries, and Oper- 

ated at all times as instruments to promote pro- 
9 grams, affairs, and funds designed to publicize and 

implement the policies and aims of the Communist 
Party—U.S.A. and the Communist parties of foreign 
countries; (7) cooperated with, sponsored and rendered 
support, financial and otherwise, to the affairs, functions, 
literature, publications, and other activities espoused by 
the Communist Party—U.S.A.; (8) permitted determina- 
tion of their policies by and in collaboration with the Com- 
munist Party—U.S.A., its leaders, members, and other 
persons affiliated with or sympathetically associated with 
the Communist Party—U.S.A.; (9) distributed funds 
realized from affairs and functions sponsored or co- 
sponsored by the A.L.D.L.D. and its local chapters to the 
Communist Party—U.S.A., its leaders, and persons who 
are members of, affiliated with, or sympathetically associ- 
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ated with the Communist Party—U.8.A.; (10) published 
and circulated, and caused to be published and circulated 
articles, pamphlets, leaflets, books and newspapers which 
have consistently supported and implemented policies, 
aims and objectives of the Communist Party—U.S.A.; and 
(11) never knowingly deviated in its program and objec- 
tives from the principles and policies of the Communist 
Party—U.S.A., and whenever such views and policies have 
conflicted with the views taken by the Government of the 
United States, opposed the position of the United States. 


Except to the extent admitted by the foregoing state- 
ments, the allegations of paragraphs 4 and 5 of the com- 
plaint are denied. 


6. Answering paragraph 6 of the complaint, defendant 
avers that on April 29, 1953, pursuant to Executive Orders 
9835 and 10450, he promulgated certain rules of procedure 
with respect to Designation of Organizations in connection 
with the Federal Employee Security Program. Said rules 


appear at 18 F.R. 2619 and a copy of said rules is annexed 

to this answer as Exhibit 1 and is expressly made a part 
hereof. Said rules speak for themselves and defend- 

10 ant respectfully refers the Court to said rules for 
the full meaning, purport and effect thereof. 


Further answering paragraph 6 of the complaint, defend- 
ant avers that on April 29, 1953 there was deposited in the 
United States mails a prepaid registered letter addressed 
to plaintiff containing a notice of defendant’s proposal to 
designate plaintiff, in accordance with the rules of pro- 
eedure thereto attached, as an organization coming within 
the purview of Executive Orders 9835 and 10450. A copy 
of said letter is annexed to this answer as Exhibit 2, and 
is expressly made a part hereof. Said letter speaks for 
itself and defendant respectfully refers the Court to said 
letter for the full meaning, purport, and effect thereof. 


Further answering paragraph 6 of the complaint, defend- 
ant avers that on May 25, 1953, he received a letter signed 
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by the president and secretary of plaintiff indicating that 
plaintiff proposed to contest the proposed designation. 
A copy of said letter is annexed to this answer as Exhibit 
3 and is expressly made a part hereto, Said letter speaks 
for itself and defendant respectfully refers the Court to 
said letter for the full meaning, purport and effect thereof. 


Further answering paragraph 6 of the complaint, defend- 
ant avers that on July 24, 1953 there was deposited in the 
United States mails a prepaid registered notice addressed 
to plaintiff containing a Statement of Grounds and Inter- 
rogatories. A copy of said Statement of Grounds and 
Interrogatories is annexed to this answer as Exhibit 4, 
and is expressly made a part hereof. Said Statement of 
Grounds and Interrogatories speak for themselves and 
defendant respectfully refers the Court to said Statement 
and Interrogatories for the full meaning, purport and effect 
thereof. 


Further answering paragraph 6 of the complaint, defend- 
ant avers that on September 24, 1953, he received a sworn 
statement signed by the president and secretary of the 
plaintiff. A copy of said Statement is annexed to this 

answer as Exhibit 5 and is expressly made a part 
11 hereof. Said statement speaks for itself, and de- 

fendant respectfully refers the Court to said state- 
ment for the full meaning purport, and effect thereof. 


Further answering paragraph 6 of the complaint, de- 
fendant avers that said statement failed to comply with 
Section 41.3—Reply by Organizations, of the rules of pro- 
cedure with respect to Designation of Organizations in 
connection with the Federal Employee Security Program, 
and did not constitute a reply to the Statement of Grounds 
and Interrogatories within the meaning of said rules, in 
that said letter within the meaning of Section 41.3 (a) did 
not answer each interrogatory completely and with par- 
ticularity, and (b) was not limited to a statement of facts. 
And defendant alleges that by such failure to file a reply 
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within the meaning of Section 41.3 of said rules of pro- 
cedure, plaintiff has acquiesced within the proposed 
designation. 


Further answering paragraph 6 of the complaint defend- 
ant avers that, irrespective of the foregoing paragraph, 
said statement, within the meaning of Section 41.3 of said 
rules of procedure, failed to answer any interrogatory or 
any part thereof or submitted evasive replies to said inter- 
rogatories, and said statement, therefore, constitutes ad- 
mission of the truth of the facts to which said interroga- 
tories refer. 


Further answering paragraph 6 of the complaint, 
defendant avers that said statement within the meaning 
of Section 41.4—Request for Hearing of said rules of 
procedure did not constitute a request for hearing. 


Further answering paragraph 6 of the complaint, 
defendant admits that on January 22, 1954, he designated 
plaintiff as an organization within the purview of Execu- 
tive Orders 10450 and 9835; that the various Federal De- 
partments and Agencies were duly notified of such designa- 
tion; and that notice of such designation was given by 
publication in the Federal Register on February 4, 1954, 
being found at 24 F.R. 655. 


Defendant states that he is without sufficient in- 
12 formation or knowledge to state whether or not plain- 
tiff first learned about its designation from the public 

press. 


Except to the extent admitted by the foregoing state- 
ments, the allegations of paragraph 6 of the complaint are 
denied. 


7, 8, 9, and 10. Answering paragraphs 7, 8, 9, and 10 of 
the complaint, defendant says that Executive Order 9835, 
appearing at 12 F.R. 1935, as amended by 16 F.R. 3690; 
and Executive Order 10450, appearing at 18 F.R. 2489 and 
the Acts of July 5, 1952 and July 31, 1953, appearing at 
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42 U.S.C. 1411(c) speak for themselves and respectfully 
refers the Court to said Orders and Acts for the full 
meaning, purport and effect thereof. 


Except as admitted by the foregoing statements, the 
allegations of paragraphs 7, 8, 9, and 10 of the complaint 
are denied. 


11. Answering paragraph 11 of the complaint, defendant 
realleges each and every one of the averments contained 
in paragraph 6 of this answer. 


Except to the extent admitted by the foregoing statement, 
the allegations of paragraph 11 of the complaint are denied. 


12. Answering paragraph 12 of the complaint, defendant 
denies each and every allegation contained therein. 


13, 14, and 15. Answering paragraphs 13, 14, and 15 of 
the complaint, defendant says that he is not required to 
answer the allegations contained therein for the reason 
that they are wholly argumentative and state merely con- 
clusions of law and/or fact, but if required to answer, 
denies each and every one of said allegations. 


Seconp Derense 


Plaintiff’s failure to avail itself of the opportunity to 
obtain a full administrative hearing precludes this Court 
from granting relief. 


Tump Derense 


The Court is without jurisdiction in that plaintiff has 
failed to exhaust its administrative remedy. 


13 Fourta Drrenss 


The public interest requires that in a balancing of the 
equities involved the relief sought by the plaintiff be denied. 
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Firre DErense 
The complaint does not present a justiciable controversy 
over which the Court has jurisdiction. 


Srmuro DrrensE 
The Court is without jurisdiction of the subject matter 
of this action in that plaintiff seeks to subject to judicial 
review executive action which is committed by law to the 
sole and exclusive discretion of the executive. 


Sevento DEFENSE 
The complaint fails to state a claim against defendant 
upon which relief can be granted. 
Wuererore, defendant prays that the complaint be dis- 
missed in all respects with costs to the defendant. 


20 Filed May 24, 1954 
Exhibit 2 
April 29, 1953 

Registered—Return 

Receipt Requested 

American Lithuanian Workers 
Literary Association 

110-12 Atlantic Avenue 

Richmond Hills 19, New York 


Sirs: 

Notice is hereby given that the Attorney General pro- 
poses to designate the American Lithuanian Workers 
Literary Association as coming within the purview of 
Executive Orders No. 9835 and No. 10450 in accordance 
with the rules promulgated thereunder, a copy of which is 
attached hereto. 


For the Attorney General 


Warren Ouney III 
Assistant Attorney General 
Enclosure No. 27612 
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Exhibit 3 


Amerikos Lietuviu Darsininxu 
Literaturos Draugija 


American Lirvanian Workers 
Literary Association 


110-12 Atlantic Avenue 
Richmond Hill 19, N.Y. 


May 21, 1953. 
Hon. Warren Olney III 
Assistant Attorney General 
United States Department of Justice 
Washington 25, D. C. 


Re: American Lithuanian Workers Literary Association. 
Dear Sir: 


Receipt is hereby acknowledged of your letter dated 
April 29, 1953 giving the American Lithuanian Workers 
Literary Association notice that the Attorney General pro- 
poses to designate said association as coming within the 
purview of Executive Orders No. 9835 and No. 10450. 


Pursuant to Section 41.1 (b), this is to give you notice 
that said Association desires to contest such designation. 
Very truly yours, 

American Lirauanian Workers 
Lrrerary Association 


/s/ Curistina STANESLOW 
Christina Staneslow, President 


/8/ D. M. SmoromsKas 
D. M. Sholomskas, Secretary 
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Exhibit 4 


In roe Matter or THE Proposep DesicNaTIon oF AMERICAN 
Liravanian Workers’ Lirerary ASSOCIATION PURSUANT 
to Executive Orver No. 10450 


To: American Liravantan Workers’ LITeRaRy 
ASSOCIATION 


Puease Take Notice that pursuant to Title 28, Chapter I, 
Part 41, Section 41.1 et seq. of the Code of Federal Regu- 
lations with respect to notice, hearing, and designation 
of organizations in connection with the Federal employee | 
security program, there are set forth hereinafter a state- 
ment of the grounds upon which it is proposed to designate 
American Lithuanian Workers’ Literary Association as 
coming within the purview of Executive Order No. 10450, 
and interrogatories with respect thereto. 


SrareMEeNT oF GROUNDS 


(1) The organization known as Lithuanian Workers’ 
Literary Society, the forerunner of the organization known 
as American Lithuanian Workers’ Literary Association, 
was incorporated, on or about December 16, 1918, in the 
State of New York. 


(2) The organization, American Lithuanian Workers’ 
Literary Association, variously known as, Amerikos 
Lietuviu Darbininku Literaturos Draugija, ALDLD, Lithu- 
anian Literary Society, and hereinafter referred to as 
ALDLD, was incorporated on or about June 13, 1932, in the 
State of New York by persons who were at one time, and 

who are presently, members of the Communst Party 
23 ~— of the United States of America. 


(3) The ALDLD was organized and continues to be 
utilized by the Communist Party as a vehicle by which it 
sought and continues to seek to indoctrinate, among others, 


17 


United States citizens of Lithuanian descent with Com- 
munist principles for the ultimate purpose of recruiting 
them as Communist Party members, or as supporters of or 
sympathizers with the aims and objectives of the Commu- 
nist Party and the Union of Soviet Socialist Republics. 


(4) Since its inception, up to and including the date of 
this statement, the ALDLD and local chapters thereof, have 
functioned and operated under the leadership of persons 
who were at one time, and who are presently, members of 
the Communist Party. 


(5) The initial incorporators of the ALDLD included 
persons who were at the time of the instant corporation’s 
formation members of the Communist Party. 


(6) The initial directors of ALDLD included persons 
who were members of the Communist Party in the United 
States and the Communist Parties of foreign countries. 


(7) From its initial formation up to and including the 
date of this statement, the ALDLD and local chapters 
thereof have constituted vehicles to further the aims, 
policies and objectives of the Communist Party in the 
United States and the Communist Parties of foreign coun- 
tries, operating at all times as instruments to promote 
programs, affairs and functions designed to publicize and 
implement the policies and aims of the Communist Party 
in the United States, and the Communist Parties of foreign 
countries. 


(8) The ALDLD and local chapters thereof have co- 
operated with, sponsored and rendered support, financial 
and otherwise, to the affairs, functions, literature, publica- 
tions, and other activities espoused by the Communist 
Party. 

24 (9) The policies of the ALDLD and local chapters 

thereof have been in the past, and are presently, 
determined by and in collaboration with the Communist 
Party, its leaders and its members. 
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(10) Funds realized from affairs and functions spon- 
sored and co-sponsored by the ALDLD and local chapters 
thereof have been distributed and caused to be distributed 
by the ALDLD and local chapters thereof to the Com- 
munist Party, its leaders and members. 


(11) The ALDLD and local chapters thereof have pub- 
lished and circulated, and caused to be circulated and 
published, from on or about June 13, 1932, up to and in- 
cluding the date of this statement, articles, pamphlets, 
leaflets, books and newspapers which have supported and 
implemented the policies, aims and objectives of the Com- 
munist Party and its leaders. 


(12) Throughout its existence, up to and including the 
date of this statement, the ALDLD and local chapters 
thereof have never knowingly deviated from the principles 
and policies of the Communist Party. Whenever such 
views and policies have conflicted with the position taken 
by the Government of the United States, the ALDLD and 
local chapters thereof have opposed the position of the 
United States. 


INTERROGATORIES 
InterRocaTory (1) 


State the day, month, and year of the initial formation 
of the organization known as Lithuanian Workers’ 
Literary Society. 


INTERROGATORY (2) 


(a) List the names and addresses of all those persons 
responsible for the formation of, or who initially or- 
ganized, the Lithuanian Workers’ Literary Society. 


25 (b) Has any of those persons listed in answer to 
Interrogatory (2) (a) ever, at any time, held mem- 
bership in the Communist Party of the United States of 
America or in any Communist Party of a foreign 
country? 
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(ec) If the answer to Interrogatory (2) (b) is in the 
affirmative, list the name and address of each such per- 
son specifying the Communist Party or Parties in which 
he or she has held membership. 


InTErRocaTory (3) 


Has any of the persons listed in answer to Interrogatory 
(2) (a) ever, at any time, been employed by, or worked 
for, the Communist Party of the United States of Amer- 
ica hereinafter referred to as Communist Party—U.S.A.? 
If so, list the name and address of each such person, 
specifying the inclusive dates of employment and de- 
scribing in detail the function or functions performed 
during such employment. 


InrerRocatory (4) 


(a) State the day, month, and year of the initial forma- 
tion of the organization known as American Lithuanian 
Workers’ Literary Association, hereinafter referred to 
as ALDLD. 


(b) List the address or addresses (number, street, city 
and state) where the ALDLD and local chapters thereof, 
from their inception, and up to and including the date of 
these interrogatories, have maintained offices or head- 
quarters. 


InterRocatory (5) 


(a) Give the address (number, street, city and state) 
where the initial organization meeting of the ALDLD 
took place and date of such meeting. 


26 (b) List the names and addresses of all those per- 
sons present at the initial organization meeting of 
the ALDLD. 
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InrERRocaTory (6) 


(a) List the names and addresses of all those persons 
responsible for the formation of, or who initially or- 
ganized, the ALDLD. 


(b) Has any of those persons listed in answer to Inter- 
rogatory (6) (a) ever, at any time, held membership in 
the Communist Party of the United States of America 
or the Communist Party of any foreign country? 


(c) If the answer to Interrogatory (6) (b) is in the 
affirmative, list the name and address of each such per- 
son, specifying the Communist Party or Parties in which 
he or she has held membership. 


IntTEeRROGATORY (7) 


Has any of the persons listed in answer to Interrogatory 
(6) (a) ever, at any time, been employed by or worked 
for, the Communist Party—U.S.A.? If so, list the name 
and address of each such person, specifying the inclusive 
dates of employment and describing in detail the function 
or functions performed during such employment. 


InrerRocatory (8) 


(a) List the names and addresses of all the initial 
executive officers (or persons performing the ordinary 
and usual duties of executive officers) of the ALDLD. 


27 (b) Has any of those persons listed in answer to 

Interrogatory (8) (a) ever, at any time, held mem- 

bership in the Communist Party—U.S.A.? If so, give 
the name and address of each such person. 


(c) Has any of those persons listed in answer to Inter- 
rogatory (8) (a) ever, at any time, been employed by, 
or worked for, the Communist Party—U.8.A.? If so, 
give the name and address of each such person, specifying 
the inclusive dates of employment and describing in 
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detail the function or functions performed during such 
employment. 


INTERROGATORY (9) 


List the names and addresses of all those persons who 
are presently, or have ever been, at any time, members 
of the Central Executive Committee of the ALDLD. 
Specify after each name listed the inclusive dates (up to 
and including the date of these interrogatories) of mem- 
bership on the Central Executive Committee of the 
ALDLD. 


Inrerrocatory (10) 


(a) Has any of those persons listed in answer to Inter- 
rogatory (9) ever, at any time, held membership in the 
Communist Party—U.S.A.? If so, list the name and 
address of each such person. 


(b) Has any of those persons listed in answer to Inter- 
rogatory (9) ever, at any time, been employed by, or 
worked for, the Communist Party—U.S.A.? If so, list 
the name and address of each such person, specifying 
the inclusive dates of employment and describing in 
detail the function or functions performed during such 
employment. 


28 — InTerrocatory (11) 


List the names and addresses of all those persons who 
are presently executive officers (or persons performing 
the ordinary and usual duties of executive officers) of 
each chapter or branch of the ALDLD. Specify the 
name and location (city and state) of the particular 
branch or chapter in which the person listed is an execu- 
tive officer. 


22 


Inrerrocatory (12) 


(a) Has any of those persons listed in answer to Inter- 
rogatory (11) ever, at any time, held membership in 
the Communist Party—U.S.A.? If so, list the name and 
address of each such executive officer. 


(b) Has any of those persons listed in answer to Inter- 
rogatory (11) ever, at any time, been employed by, or 
worked for, the Communist Party—U.S.A.? If so, list 
the name and address of each such person, specifying 
the inclusive dates of employment and describing in 
detail the function or functions performed during such 
employment. 


Inrerrocatory (13) 
(a) Has Roy Mizora ever, at any time been a director 
of the ALDLD? If so, list the inclusive dates of director- 
ship in the ALDLD. 
(b) Has Roy Mizara ever, at any time, held member- 
ship in the Communist Party—U.S.A.? If so, does he 
presently hold membership in the Communist Party— 


U.S.A? 


29 = Inrerrocatory (14) 


(a) Has Anthony Bimba ever, at any time, been a direc- 
tor of the ALDLD? If so, list the inclusive dates of 
directorship in the ALDLD. 


(b) Has Anthony Bimba ever, at any time held member- 
ship in the Communist Party—U.S.A.? If so, does he 
presently hold membership in the Communist Party— 
U.S.A? 


InTerRocaTorY (15) 


(a) Has Constance Mugianis ever, at any time, been 
(or performed the normal duties of) an executive officer 
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of the San Francisco Branch of the ALDLD which is 
known as LLD Branch 53? If so, describe the position 
held and the inclusive dates thereof. 


(b) Has Constance Mugianis ever, at any time, held 
membership in the Communist Party, US.A.? If so, 
does she presently hold membership in the Communist 
Party—U.S.A.? 


Interrocatory (16) 


(a) Has Sonia Kaross, also known as Sonia Baltrun, 
ever, at any time, been (or performed the normal duties 
of) an executive officer of a branch of the ALDLD 
known as LLD Branch 198? If so, deseribe the position 
or positions held and the inclusive dates thereof. 


(b) Has Sonia Kaross, also known as Sonia Baltrun, 
ever, at any time held membership in the Communist 
Party—U.S.A.? If so does she presently hold member- 
ship in the Communist Party—U:S.A.? 


InTERRocGatory (17) 


(a) Has Anthony Zemaitis ever, at any time, been (or 
performed the normal duties of) an executive officer of 
the Baltimore Branch of the ALDLD, Number 25? If so, 
describe the position held and the inclusive dates thereof. 
(b) Has Anthony Zemaites ever, at any time, held mem- 
bership in the Communist Party—U.S.A.? If so, does 
he presently hold membership in the Communist Party 
—US.A.? 


INTERROGATORY (18) 


(a) Has Vincent Andrulis ever, at any time, been (or 
performed the normal duties of) an executive officer of 
ALDLD Branch No. 19 located in Chicago, Illinois? If 
so, describe the position held and the inclusive dates 
thereof. 
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(b) Has Vincent Andrulis ever, at any time, held mem- 
bership in the Communist Party—U.S.A.? If so, does he 
presently hold membership in the Communist Party— 
U.S.A.? 


InterRoGAToRY (19) 


(a) Has Leon Pruseika ever, at any time, been (or per- 
formed the normal duties of) an executive officer of 
ALDLD Branch Number 19 located in Chicago, Illinois? 
If so, describe the position held and the inclusive dates 
thereof. 


(b) Has Leon Pruseika ever, at any time, held member- 
ship in the Communist Party—U.S.A.? If so, does he 
presently hold membership in the Communist Party— 
U.S.A.? 


Inrerrocatory (20) 


Has the ALDLD, or any of the local chapters thereof, 
ever, at any time, published or circulated, or caused 


to be circulated or published, a newspaper entitled 
‘‘Sviesa’’? If so, enclose copies of each issue of said 
newspaper with the verified reply. 


31 InterRocaTory (21) 


(a) Has the ALDLD, its executive officers or local chap- 
ters thereof, ever, at any time, published, or caused to 
be published, articles or advertisements in the news- 
papers, ‘‘Laisve’’, or ‘‘Vilnis’’? 

(b) If the answer to Interrogatory (21) (a) is in the 
affirmative, state the name of such newspaper and edi- 
tion (day, month, and year of publication), specifying 
the title of the articles or advertisements, if any, appear- 
ing in such newspapers and the page on which located. 


InTERROGATORY (22) 


Has the ALDLD, local chapters thereof, its executive 
officers, or its members, ever, at any time, published 


or circulated, or caused to be published or circulated, 
articles, pamphlets, leaflets, or books? If so, list the 
title of each particular item, with the date of publica- 
tion (day, month and year) of each such item and en- 
close copies of each such item with the verified reply. 


IxTERROGATORY ( 23) 


Have the newspapers, ‘‘The Worker’’, ‘‘Daily Worker’’, 
or ‘‘Daily People’s World’, ever, at any time, given 
favorable and extensive publicity or coverage to the 
activities of the ALDLD? [If So, specify the newspaper 
and edition (date published) and page number where 
the ALDLD is mentioned. 


Interrocatory (24) 


Has the ALDLD, local chapters thereof, or executive 
officers, ever, at any time, distributed or caused to be 
distributed, any part of the funds received by it to the 
West Coast Communist Party newspaper, ““Daily 
People’s World’? If so, state when, how much and by 
whom, distributed. 


Inrerrocatory ( 25) 


(a) Has the ALDLD, its executive officers, or local chap- 
ters thereof, ever, at any time, solicited or received 
funds or contributions from the Communist Party— 
US.A., its leaders or members? If so, state when, how 
much and from whom such funds were received or 
solicited. 


(b) If the answer to Interrogatory (25) (a) is in the 
affirmative, did the ALDLD, its executive offices, or local 
chapters thereof, know at the time of solicitation or 
receipt of such contributions that the persons contrib- 
uting were members of the Communist Party—U.S.A.? 


InTERRoRATORY (26) 


Has the ALDLD distributed or caused to be distributed, 
directly or indirectly, any part of the funds received 


26 


by it to persons who, ever, at any time, held member- 
ship in the Communist Party—U.S.A.? If so, state 
when, the amount of, and to whom, such funds were dis- 
tributed. 


TInrerrocaTory (27) 


(a) List the names and addresses of all persons who 
have, at any time, been engaged or invited to speak 
by the ALDLD, its executive officers, or local chapters 
thereof, at any meeting or meetings, function or func- 
tions under its sponsorship or co-sponsorship. 


(b) State after each such person listed the date and 
location of the affair to which invited to speak. 


(c) Has any of those persons listed in answer to (27) 
(a) ever at any time, held membership in, or been af- 
filiated with, the Communist Party—U.S.A.? If so, list 
the name and address of each such person, describing 
brieflly the nature and extent of such affiliation. 


33  Inrerrocatory (28) 


Has the ALDLD or local chapters thereof ever, at any 
time, knowingly deviated from the policies of program 
of the Communist Party—U.S.A. or its leaders? If so, 
state the particular points and time of such deviation. 


Interrocatory (29) 


Has the ALDLD, its executive officers, or local chapters 
thereof, ever, at any time, received orders or directives, 
directly or indirectly, from the Communist Party— 
U.S.A, its leaders or members? If so, describe in detail 
the orders or directives received, when received, and 
from whom received. 


InterrocaTory (30) 


Has the Communist Party, its leaders, or its representa- 
tives, ever, at any time, dictated to the ALDLD, local 
chapters thereof, or its executive officers, the selection, 


27 


appointment or election of the latter organization’s 
executive officers? If so, state when and by whom. 


IvterrocatTory (31) 
Did the ALDLD publish or cause to be published, or 
circulate or cause to be circulated, ever, at any time, 
the following entitled publications? 
1. In the Future After the Social Revolution, by K. 
Kautskis 
2. Russia in the year 1919, by S. A. Ransome 
. The System of KARL MARX? Theory, by L. B. 
Boudin 
4. The Revolutionary Struggle in Germany, by R. 
Luxemburg and others 
5. Historical Materialism, by H. Goerteris 
6. The 18th of Brumaire of Louis Bonaparte and the 
War of the French Citizens, by K. Marx 


. Com. and Christianity, by Bishop William Brown 
. The A B C of Communism 


. The History of Class Struggle in America, by 
Antanas Bimba 

. The History of Russia, by M. Pokrovski 

. LENIN, His Life and his Work, by E. Jaroslavski 

. The Age of Wars and Revolutions, by L. Pruseika 

. Political Economy, by F. Vaisnoras 

- The 15th Year of the U.S.S.R., by R. Mizara 

. Unemployed and the Universal Crisis of Cap- 
italism, by V. Tauras 

. The First Revolution of the Lithuanian Prole- 
tariat, by V. Kapsukas 

- The Way to a New Life, by A. Bimba 

. The Power of Peace, by Archbishop H. Johnson 

. The Soviet Women and World War 
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Inrerrocatory (32) 


(a) Did the ALDLD sponsor or co-sponsor, on or about 
July, 1950 a convention held at the Lithuanian Cultural 
Center, 110-16 Atlantic Avenue, Richmond Hill, New 
York, New York? 


(b) If the answer to Interrogatory (32) (a) is in the 
affirmative, list the names and addresses of all persons 
who spoke at such convention. 


Inrerrocatory (33) 


List the names and addresses of all those persons who 
are presently or ever have been, at any time, members 
of the ALDLD or local chapters thereof, specifying after 
each name listed the inclusive dates of membership in 
the ALDLD or local chapters thereof. 


35 InrerrocaTory (34) 


Has the ALDLD or local chapters thereof ever, at any 
time, contributed or caused to be contributed any part 
of the funds received by it to the American Committee 
for protection of Foreign Born? If so, state when, the 
amount of, and by whom, such funds were contributed. 


InrerrocaTory (35) 


(a) Did the ALDLD, or local chapters thereof, send or 
cause to be sent delegates to the American People’s 
Congress and Exposition for Peace, held at Chicago, 
Illinois, on or about June 29, 1951? 


(b) If the answer to Interrogatory (35) (a) is in the 
affirmative, list the names and addresses of all such 
delegates. 


Interrocatory (36) 


Has the ALDLD, or local chapters thereof, ever, at any 
time, donated or caused to be donated, part of its funds 
to the publication ‘‘Liaudies Balsas’’? If so, state when, 
the amount of and to whom, such funds were distributed. 
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InrErrocatory (37) 


Has the ALDLD or local chapters thereof ever, at any 
time, advocated that the duties of membership in the 
ALDLD included the distribution of Communist pub- 
lications and the acquisition of new subscribers to ‘‘our 
revolutionary press??? 


36 INTERROGATORY (38) 


(a) List the names and addresses of all the persons who 
are presently and who have ever been members of the 
Editorial Board of the publication ‘‘Sviesa’’, Specify 
after each name listed the inclusive dates of member- 
ship on such Editorial Board. 


(b) Has any of those persons listed in answer to In- 
terrogatory (38) (a) ever, at any time, held membership 
in the Communist Party—U.S.A.? If so, list the name 
and address of each such person, 


Your attention is hereby directed to Section 1001 of 
Title 18 of the United States Code which provides in part 
that whoever, in any matter within the jurisdiction of any 
department or agency of the United States, makes any 
false, fictitious or fraudulent statements or representa- 
tions, or makes or uses any false writing or document 
knowing the same to contain any false, fictitious, or fraud- 
ulent statement or entry, shall be fined not more than 
$10,000 or imprisoned not more than five years, or both. 


For the Attorney General 
Warren Ouney III 
Assistant Attorney General 
July 23, 1953. 
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Filed May 24, 1954 
Exhibit 5 
IN THE MATTER OF THE PROPOSED DESIGNATION OF AMERICAN 


LITHUANIAN WORKERS’ LITERARY ASSOCIATION PURSUANT 
TO EXECUTIVE ORDER NO. 10450. 


American Lithuanian Workers’ Literary Association, 
Inc., hereinafter referred to as ALWLA, replying to the 
Statement of Grounds and Interrogatories propounded to 
it respectfully alleges: 


1. Admits that the ALWLA was incorporated on June 
8, 1932, under the laws of the State of New York. 


9. As to the other Statement of Grounds and Interrog- 
atories the ALWLA states that it has always abided by 
the terms of its Certificate of Incorporation and has con- 
sistently adhered to its purpose of publishing writings, 
papers, books, pamphlets and periodicals and has carried 
on associated literary activity such as establishing libraries, 
arranging theatrical and literary programs and in general, 
working for intellectual, social and moral advancement of 
its members. In all this work the association at no time 
ever inquired into the politics or religion of its members. 
In all of its long and glorious existence, the ALWLA 
never had any trouble or misunderstanding with the Gov- 
ernment of the United States or with any of its institu- 
tions. We wish to state that ALWLA was the first and 
only organization in the United States to translate fully, 
publish widely and distribute among the Lithuanians in 
this country the U.S. Constitution and Declaration of In- 
dependence, as well as short biographies of Washington, 
Jefferson, Franklin, Andrew Jackson, Abraham Lincoln 
and other great Americans. 


38 3. In view of the nature of its activity as set 

forth in its Certificate of Incorporation and as con- 
sistently carried out by the organization, the ALWLA 
asserts that its activities do not come within the provi- 
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sions of Executive Order 10450. It further specifically 
asserts that under the Constitution of the United States 
and particularly under the First Amendment thereto, the 
Attorney General is without power to inquire into the 
writings and publishings of the ALWLA and has no au- 
thority therefore to make the proposed listing, 


4. The alleged authority given to the Attorney General 
under Executive Order 10450 and the Regulations of the 
Attorney General as attempted to be applied to this organ- 
ization is neither expressly nor impliedly authorized by 
the United States Constitution and is violative of the 
provisions not only of the First Amendment, but also of 
the Fifth, Ninth and Tenth Amendments to the U.S. Con- 
stitution. 


Specifically, proper standards are not set forth in the 
Executive Order and in the regulations promulgated by 
the Attorney General; the so-called standards are vague, 
indefinite and without clear meaning, and the Regulations 
perpetuate the uncertainty, 


The proceedings should be dismissed, 


/s/ CHRISTINA Sranestow, Pres. 
Christina Staneslow, 
President 
/8/ JoHN. GryBas 
John Grybas, Secretary 


State of New York) __ 


County of Kings { 88: 


Curistiva Sranestow and Jouw GryBas, being duly 
sworn, depose and say: That they are the President 

39 and Secretary, respectively, of the Lithuanian 
Workers’ Literary Association, Inc.; that they 

have read the foregoing reply and know the contents there- 
of; that the same is true to their own knowledge, except 
as to the matters stated therein to be alleged on informa- 
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tion and belief, and that as to those matters they believe 
it to be true. 

Deponents further say that the reason this verification 
is made by them and not by the Lithuanian Workers’ 
Literary Association is because the said organization is a 
Soeporanen and deponents are officers thereof as afore- 
stated. 


Sworn to before me this 23rd 
day of September, 1953. 


/s/ Frank J. SENNER 
Notary Public 
New York 
/s/ Curistixna Staneslow, Pres. 
/3/ JoHN GRYBAS 


40 Filed May 27, 1955 
Civil Action No, 1252-54 


Amertcan Liravantan Workers LiTerary ASSOCIATION, Ine. 
110-12 Atlantic Avenue, Richmond Hill, New York, Plaintiff 
v. 

Herserr Brownexu, Jr., Attorney General of the United 
States, Department of Justice Washington, D. C., Defendant 
Motion by Defendant for Judgment on the Pleadings. or, in 
the Alternative, for Summary Judgment 

Now comes defendant in the above-entitled action, and 
upon the complaint, answer and exhibits made a part 
thereof, moves this Court for judgment on the pleadings, 
or, in the alternative, for summary judgment on the ground 
that there is no genuine issue as to any material fact and 
defendant is entitled to judgment as a matter of law. 


In support of this motion, the Court is respectfully re- 
ferred to defendant’s accompanying memorandum of 
points and authorities. 
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42 Filed Aug. 11, 1955 
Order 


This cause having come on for hearing upon defendant’s 
motion for judgment on the pleadings or, in the alternative, 
for summary judgment, and the Court having considered 
the pleadings, the memoranda submitted by counsel, and 
the arguments of counsel; it is by the Court, this 11th day 
of August, 1955, 


ApsupcED, OnpERED and Decrerp, that: 


The motion of the defendant for judgment on the plead- 
ings be, and the same is hereby granted, and judgment is 
hereby entered for the defendant. 


/8/ Burnira SHELTON Martruews 
Judge 
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HERBERT BROWNELL, JR., Attorney General of the 
United States, Appellee 


Appeal from the United States District Court for the 
District of Columbia 
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JosEpH Forer 
Davi Rerx 
711 14th St., N. W. 
Washington, D. C. Ms 
Attorneys for Appellant 
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or Byron S. Apams, ‘Wasurxcron, D.C 


QUESTIONS PRESENTED 


1. Whether an organization which has been designated 
by the Attorney General as within the purview of Executive 
Orders 10450 and 9835 is precluded from judicial review 
of its contentions that the designation was accomplished 
by an illegal procedure and that the designation power 
violates the Constitution, by reason of a failure to exhaust 
the administrative remedy offered by the Attorney Gen- 
eral’s regulations. 


2. Whether the Attorney General denied the organization 
an administrative remedy by requiring it, as a prerequisite 
to obtaining a hearing, to answer interrogatories which 
were irrelevant, burdensome, impossible to answer, and 


invasive of privacy, and by defaulting it when it requested 
elimination of the interrogatories and the giving of a fair 
hearing. 


3. If the administrative remedy was denied the organiza- 
tion as described in 2, whether the organization is pre- 
cluded from judicial review to determine if the designation 
was unfounded and contrary to fact. 


4. Whether the regulations of the Attorney General pre- 
scribing procedures for designating organizations violate 
the Constitution and the Administrative Procedure Act. 


5. Whether the Attorney General’s claimed power to 
designate organizations violates the Constitution, 


I. Appellant Has a Right to Judicial Review of Its 
Contentions 


A. The Designation Having Been Made, the Is- 
sues of Constitutional Power and Validity of 
Procedure Are Litigable Even if the Admin- 
istrative Remedy Had Been Rejected 


- Appellant Was Denied an’ Administrative 


Remedy and Therefore Is Entitled to Judicial 
Review of All the Issues Raised by It, In- 
eluding the Merits of the Designation 


Il. The Designation of Appellant Is Illegal and 
Unconstitutional Because It Was Made Without 
a Hearing and Under Invalid Procedures .... 


III. The Claimed Power to Designate Violates the 
Constitution 


Conclusion 
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IN THE 


United States Court of Appeals 


For rue Disraicr or Corumsra Cirecurr 


No. 12,975 


ASSOCIATION OF LITHUANIAN WORKERS, 
Appellant, 


Vv. 


HERBERT BROWNELL, JR., Attorney General of the 
United States, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTION 


This is an appeal from an order of the District Court 
granting appellee judgment on the pleadings (J.A. 45). 
Jurisdiction below arose under D. C. Code, 11-305 and 
11-306, and section 10 of the Administrative Procedure 
Act, 5 U.S.C. 1009. Jurisdiction of this Court is conferred 
by 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 


The appellant sued below to enjoin the Attorney General 
from continuing his designation of appellant as an organ- 
ization within the purview of Executive Orders 10450 and 
9835 (J.A. 2-12). These Orders require the Attorney Gen- 
eral to furnish to the various federal agencies, for use in 
the administration of the government employees’ security 
and loyalty program, the names of organizations designated 
by him, ‘‘after appropriate investigation and determina- 
tion,’ ‘‘as totalitarian, fascist, communist or subversive 
or as having adopted a policy of advocating or approving 
the commission of acts of force or violence to deny others 
their rights under the Constitutions of the United States, 
or as seeking to alter the form of government of the 
United States by unconstitutional means.’’ Under the Ex- 
ecutive Orders, membership in, or affiliation or sympathetic 
association with, an organization so designated by the 
Attorney General, adversely affects the eligibility of any 
person for federal employment. 


The complaint alleges (J.A. 9), and the answer admits 
(J.A. 19), that on January 22, 1954, the Attorney General 
designated the appellant as an organization within the 
purview of the Executive Orders. The complaint alleges 
that this designation is contrary to fact and without founda- 
tion and that the appellant is not an organization of any 
of the kinds referred to in the Executive Orders (J.A. 9). 


The appellant is a fraternal benefit society, incorporated 
under the laws of New York to benefit culturally, education- 
ally, and economically persons of Lithuanian descent. It 
operates a non-profit insurance program under the New 
York Insurance Law, and the face value of the life insur- 
ance alone presently carried with it by its membership 
amounts to more than $3,000,000. It has about 7,000 mem- 
bers. (J.A. 24). The designation of appellant under the 
Executive Orders causes severe injury to appellant’s insur- 
ance business and reputation and causes loss of present 
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and prospective members and of membership dues. The 
continued injury threatens to destroy appellant’s existence. 
(J.A. 11.) 


The complaint alleges that the designation of appellant 
under the Executive Orders is illegal because it was made 
without notice and hearing, without appropriate investiga- 
tion and determination, and without regard to the fact that 
appellant is not in fact an organization of any of the 
kinds described in the Executive Orders. It asserts that 
the designation is arbitrary and capricious, that the desig- 
nation provisions of the Executive Orders are unconstitu- 
tional, and that the Attorney General’s procedures and 
regulations for designating organizations violate due proc- 
ess and the Administrative Procedure Act. (J.A. 9-11.) 


The answer alleges, in substance, that the appellant is 
a Communist-dominated organization (J.A. 13-14) and that 
judicial relief is precluded by a failure on appellant’s part 
to ‘‘avail itself of the opportunity to obtain a full adminis- 
trative hearing’? (J.A. 19). Attached to the answer as 
exhibits are copies of correspondence between the appellant 
and the Department of Justice. These show that the listing 
came about as follows. 


On April 29, 1953, the Assistant Attorney General wrote 
appellant giving notice that the Attorney General proposed 
to designate appellant under the Executive Orders (J.A. 
21). On May 8, 1958, the appellant replied that it desired 
to contest the designation (J.A. 22). Under the Attorney 
General’s regulations, this was the first step necessary to 
avoid a designation without further proceedings. 


The Department of Justice then sent to appellant a docu- 
ment dated July 8, 1953, which set forth a statement of 
the grounds upon which the designation was proposed and 
a set of interrogatories (J.A. 23-38). The statement of 
grounds (J.A. 23-6) contained 15 vague and unparticular- 
ized charges—for example, that appellant is ‘‘a vehicle to 
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further the aims, policies and objectives of the Communist 
Party—U.S.A.”’ (J.A. 24) and that it “‘has never knowingly 
deviated in its program and objectives from the program 
and objectives of the Communist Party—U.S.A.” (J.A. 
25-6)—aceusing appellant of being a Communist organ- 
ization. 

The interrogatories (J.A. 26-38) were twenty-three in 
number, each containing several inquiries. The complaint 
alleges that the ‘‘interrogatories would require the plaintiff 
to furnish an immense mass of detailed information and 
data, much of it obscurely defined, much of it patently 
unavailable to plaintiff and unobtainable, and virtually all 
of it of no possible relevance. It would entail a huge and 
expensive burden for plaintiff to obtain and compile so 
much of the information requested as is possible to obtain. 
The thrust and effect of the statement of grounds and inter- 
rogatories are to make it impossible for plaintiff to answer 
the statement and interrogatories, and to lay an artificial 
foundation for the defendant to hold plaintiff in default 


and deny it the hearing which the defendant’s regulations 
purport to make available.”” (J.A. 7-8.) The accuracy 
of these allegations and of the gross invasion of privacy 
sought by the interrogatories is apparent from inspection. 
We quote a few illustrations (J.A. 2831), noting that 
“*L.D.S.”’ refers to appellant: 


‘*INTERROGATORY (5) 


(a) List the names and addresses of all employees, 
directors, executive officers and persons performing 
the ordinary and usual duties of employees, directors 
and executive officers of the L.D.S. and its various 
lodges and branches, from its initial formation up to 
and including the date of these interrogatories, and 
indicate the inclusive dates during which each of 
the listed persons held or acted in such capacity. 


(b) Have any of the persons listed in answer to 
Interrogatory 5(a) at any time been 


i. members of 
ii. affiliated with 
iii. sympathetically associated with 
the Communist Party—U.S.A. or any other group 
officially designated by the Attorney General pur- 
suant to Executive Orders 10450 and 9835? 


(c) If the answer to Interrogatory 5(b) or any part 
thereof is in the affirmative, list the names and ad- 
dresses of all such persons and indicate the periods 
during which they were 
i. members of 

ii. affiliated with 

iii. sympathetically associated with 
the Communist Party—U.S.A. or any other group 


officially designated by the Attorney General pur- 
suant to Executive Orders 10450 and 9835. 


“‘INTERROGATORY (6) 


(a) List the names and addresses of all those per- 
sons who are presently members of the L.D.S. 


(b) Have any of those persons listed in answer to 
Interrogatory 6(a) at any time been 


i. members of 
li. affiliated with 
iii. sympathetically associated with 
the Communist Party—U.S.A. or any other group 
officially designated by the Attorney General pur- 
suant to Executive Orders 10450 and 9835? 


(c) If the answer to Interrogatory 6(b) or any part 
thereof is in the affirmative, list the names and ad- 
dresses of all such persons and indicate the periods 
during which they were 


i. members of 
li. affiliated with 
iii. sympathetically associated with 
the Communist Party—U.S.A. or any other group 
officially designated by the Attorney General pur- 
suant to Executive Orders 10450 and 9835. 


“<InrERRoGATORY (7) 


(a) List the names and addresses of persons who 
have, at any time, been engaged or invited to speak 
or to appear as guests by the L.DS. and its various 
lodges and branches or by officials or members of 
the L.D.S. and its various lodges and branches at 
any meetings, conventions or other functions that 
were conducted, sponsored or co-sponsored by the 
L.D.S. or any of its various lodges or branches. 


(b) State as to each such person listed, the date 
. and location of the affair to which invited or en- 
gaged to speak or appear as a guest. 


(c) Have any of those persons listed in answer to 
Interrogatory 7(a) at any time been 


i. members of 
ii. affiliated with 
iii. sympathetically associated with 
the Communist Party—U.S.A. or any other group 
officially designated by the Attorney General pur- 
suant to Executive Orders 10450 and 9835? 


(ad) If the answer to Interrogatory 7(¢) or any part 
thereof is in the affirmative, list the names and ad- 
dresses of all such persons and indicate the periods 
of time during which they were 


i. members of 
ii. affiliated with 
iii. sympathetically associated with 
the Communist Party—U.S.A. or any other group 
officially designated by the Attorney General pur- 
suant to Executive Orders 10450 and 9835. 


‘<I~rERROGATORY (8) 


(a) Has the L.DS. or any of its various lodges or 
branches or its officials or members at any time 
published or circulated or caused to be published or 
circulated articles, pamphlets, leaflets, newsletters 
or other printed material? 


(b) If the answer to Interrogatory 8(a) is in the 
affirmative, list the title of each particular item, the 
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date of publication (day, month and year) and en- 
cinee copies of each such item listed with the verified 
reply. 


““InTERROGATORY (9) 


(a) Has the L.D.S. or any of its various lodges and 
branches, at any time, knowingly deviated in any 
manner whatsoever from the policies and program 
of the Communist Party—U.S.A., its leaders and 
members? 


(b) If the answer to Interrogatory 9(a) is in the 


affirmative, state the particular points and time of 
any such deviations.’’ 


On September 8, 1953, the appellant, in a letter signed 
by its president and secretary, wrote the Attorney General. 
This letter stated in part (J.A. 40-1): 


‘Your basic charge, although expressed in the most 
general terms, is that the Association is carrying out 
the policies of the Communist Party. 


“‘The Association is not a political organization: it 
is not carrying out the policies of the Communist 
Party or of any other party. 


“The activities of the Association are confined 
strictly to those of a fraternal insurance beneficial 
society, as provided by its Charter and its Constitu- 
tion and By-laws promulgated thereunder. .. . 


‘Your rules and requirements make it impossible 
for the Association to have a hearing in regards to your 
proposed listing. For example, you would require the 
officers, under penalty of perjury, to furnish you with 
names and addresses of all of its members and to indi- 
cate with respect to each and every one, what his 
political beliefs, affiliations and ‘sympathetic associa- 
tions’ are or ever were. This requirement is, as you 
must know, impossible to meet. Yet your rules provide 
that we are not entitled to a hearing unless we first 
comply with this and other unconstitutional and im- 
possible requirements. As the Association accepts as 
members persons without regard to their political, 
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religious or social beliefs, we do not have any records 
of any political affiliations of our members. Therefore, 
it would be impossible for us to supply you with this 
information, even if the officers of the Association were 
prepared to violate its Constitution and By-laws and 
the non-political principles upon which it is founded. 


‘¢In addition, your rules for the hearing allow you to 
make your determination solely on the basis of secret 
and confidential information which will not be disclosed 
to us. A proceeding based on such practice is not a 
hearing in any real or legal sense of the word. 


‘‘The procedures you have adopted in this matter 
are unfair and undemocratic and contrary to the laws 
and traditions of this Nation. 


“In view of the foregoing, we respectfully request 
that you discontinue this proceeding against the Asso- 
ciation. Should you persist in your avowed purpose 
to list it, the Association will have no alternative 
except to seek justice in the courts.” 


The appellee did not reply to this letter (J.A. 8). 


Thereafter appellant retained counsel (J.A. 8, 42). On 
October 4, 1953, counsel wrote appellant notifying him 
that he had been retained by appellant. He also stated in 
his letter (J.A. 42-3): 


‘¢An examination of the Interrogatories attached to 
your notice of July 8 discloses that aside from those 
numbered (1), (2) and (3), the Interrogatories are 
improper in that they are impossible to answer or 
in that they call-for information which it is improper 
for you to attempt to elicit. For example, the Associa- 
tion does not have the information relating to political 
beliefs or affiliations called for by Interrogatory (5), 
(b) and (c), Interrogatory (6), (b) and (c), Inter- 
rogatory (7), (¢) and (da), and other of the Interroga- 
tories. Aside from this, the Interrogatories violate 
the First and Fifth Amendments to the Constitution. 


“*So that there may be no misunderstanding, I am 
writing to advise that the Association desires a hearing 
pursuant to Title 28, Chapter I, Part 41, Section 41.1 
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et seq. of the Code of Federal Regulations but does 
not believe that such a hearing should be conditioned 
upon responses to Interrogatories (4) to (28), in- 
clusive, and further believes that such a hearing should 
conform to the requirements of due process, including 
the right to examine and cross-examine all witnesses. 


“‘T would appreciate it if you would consider this as 
a motion for the withdrawal of the Interrogatories, 
except Interrogatories (1), (2) and (3) and as a re. 
quest for a hearing on the Statement of Grounds at 
which the Association may be advised of the witnesses 
and testimony against it, have the opportunity to cross- 
examine such witnesses and to produce evidence in its 
own behalf. I do not believe that a proceeding at 
which there is received ex parte evidence, not disclosed 
to the Association nor subject to cross examination, 
would constitute a hearing.’’ 


On November 25, 1953, the Assistant Attorney General 
replied to appellant’s counsel, stating (J.A. 43-4): 


“The statement of grounds and interrogatories with 
respect thereto were forwarded to the Association of 
Lithuanian Workers and received by it on July 13, 1953. 
On September 8, 1953, the Association advised the 
Department that it rejected the hearing provided for 
under the rules promulgated by the Attorney General 
in connection with the designation of organizations 
under Executive Order No. 10450. Your letter of 
October 4, 1953, was not filed within the sixty day 
period provided for in the rules. In addition, the 
request for a hearing contained in your letter was not 
signed by the executive officers of the Association. 
Therefore your request for hearing is both not in time 
and not in proper form. 


“For your information I am enclosing herewith a 
copy of the rules promulgated by the Attorney General. 
You will note that Section 41.3 provides that failure of 
the organization to file a reply within the sixty days 
provided therefor shall constitute an acquiescence in 
designation.”’ 
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As the complaint alleges (J.A. 9) and the answer admits 
(J.A. 19), on December 4, 1953, appellant’s counsel replied 
to the Department of Justice, stating that appellant’s letter 
of September 8, 1953, did not reject a hearing and renewing 
his request for the withdrawal of the interrogatories other 
than the first three and for a hearing. The Department 
of Justice never answered this letter (J.A. 9,19). Instead, 
on January 22, 1954, the Attorney General, without any 
further communication with appellant and without hearing, 
summarily designated appellant as an organization within 
the purview of the Executive Orders (J.A. 9). 


The District Court entered an order granting appellee 
judgment on the pleadings (J.A. 45), which consist solely 
of the complaint and the answer, including the exhibits to 
the answer. The grounds of the order are not stated. 


EXECUTIVE ORDERS AND REGULATIONS INVOLVED 


Pertinent provisions of the Executive Orders and regula- 
tions involved appear as an appendix to this brief. 


STATEMENT OF POINTS 


The court below erred in granting appellee’s motion for 
judgment on the pleadings. 


SUMMARY OF ARGUMENT 


I. A. Appellee claimed below that appellant had forfeited 
its right to judicial review because it had not availed itself 
of the administrative remedy. In fact, an administrative 
remedy was wrongfully denied appellant by appellee. But 
even a rejection of the administrative remedy would not 
bar judicial determination after designation of whether 
the designation was made by an invalid procedure and 
whether the designation power is unconstitutional. One 
subjected to a default judgment may always claim that 
the default was entered illegally or that the tribunal had 
no legal power to enter the judgment. 
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B. Appellant was denied an administrative remedy by 
appellee, and hence did not forfeit any right to judicial 
review, including review of its contention that the designa- 
tion is unfounded. This denial was accomplished by condi- 
tioning the administrative hearing on a response to inter- 
rogatories which were impossible to answer, as well as 
irrelevant, burdensome, and invasive of privacy. More- 
over, even if the interrogatories had been possible to 
answer, they were illegal, since the due process right to a 
hearing cannot be conditioned on a responding to inter- 
rogatories, particularly when there is no limitation on the 
scope of the interrogatories and no tribunal to rule out 
improper interrogation. 

When the organization protested the illegal interroga- 
tories and the sham hearing contemplated by the regula- 
tions, the Attorney General, without ruling on the objec- 
tions, defaulted appellant. Even if appellant’s objections 
had not been well taken, this course was a denial of a 
hearing. 


Since the judgment on the pleadings denied the right to 
judicial review of the unfounded nature of the designation, 
the judgment below must be reversed on this ground alone. 


II. The designation is illegal because it was made without 
a hearing. Due process requires that an organization 
receive an administrative hearing before it can be desig- 
nated. No such hearing was held here, and, as we have 
seen, appellant was deprived of an administrative hearing. - 


Furthermore, the hearing which was ostensibly offered 
did not conform to the requirements of due process or 
the Administrative Procedure Act. The hearing was 
offered conditionally on answering interrogatories of un- 
limited scope. And the Attorney General’s regulations per- 
mit designation without evidence or on information from 
faceless informers. 


TIL The claimed power to designate violates the First 
Amendment because it seriously interferes with the right 
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of assembly and expression. Such an interference requires 
a justification of great magnitude. No such justification 
exists in the claim that the listing of organizations is a 
convenience in administering the government employees 
security program. The designation of organizations has 
little relevance to elimination of ‘‘security risks’? from 
government employment. 


The power violates substantive due process because the 
criteria of designation are so vague as to permit the 
Attorney General to designate, and thus destroy, any 
organization of which he disapproves on the basis of his 
subjective prejudices. 


ARGUMENT 


The complaint attacked the Attorney General’s designa- 
tion of appellant on three grounds: (1) that it was un- 
founded and arbitrary, (2) that it was made by an illegal 
procedure, and (3) that the Attorney General’s claimed 


power to designate organizations is unconstitutional. 


With respect to the first of these issues, the judgment 
below can be sustained only on the basis that appellant 
has no right to judicial review of the factual merits of the 
designation. These merits were in dispute. The judgment 
on the pleadings could not resolve the dispute, but instead 
denied appellant an opportunity to prove that its contention 
was correct. As to the second and third issues, the judg- 
ment below can be sustained either if appellant had no 
right to judicial review on those issues or if the points are 
unsound—that is, if the designation procedure was valid 
and the Attorney General does have constitutional power 
to designate organizations. 


In our argument, we will first deal with the right of 
appellant to judicial review on all three issues. If this 
right exists on the first issue—the factual merits of the 
designation—the judgment obviously must be reversed for 
having denied appellant that right. We will then deal with 
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our contentions that the designation was made under an 
unlawful procedure and that the claimed designation power 
is unconstitutional. 


L APPELLANT HAS A RIGHT TO JUDICIAL REVIEW OF 
ITS CONTENTIONS 


A. The Designation Having Been Made, the Issues of Constitu- 
tional Power and Validity of Procedure Are Litigable Even 
if the Administrative Remedy Had Been Rejected 

Appellee claimed below that appellant had forfeited its 
right to judicial review because it had not availed itself of 
the administrative remedy. As we see in the next section 
of our brief, the fact is that an administrative remedy was 
wrongfully denied appellant by appellee. Leaving this 
circumstance aside, however, even a rejection of the admin- 
istrative remedy would not bar judicial determination after 
designation of the issues of whether the designation was 
made by an invalid procedure and whether the designation 
power is unconstitutional. This is demonstrated by Cole 

v. Young, 96 App. D.C. 379, 226 F. 24 337. 


In that case, Cole sought a judicial determination that he 
had been illegally discharged from federal employment 
under the summary dismissal provisions of Public Law 733. 
Cole, a veteran, had declined the administrative remedy 
which had been offered him. The government argued that 
Cole could not litigate the legality of his discharge because 
he had failed to exhaust his administrative remedy. This 
Court rejected the government’s argument and decided 
Cole’s contentions that Public Law 733 did not apply to him 
and that the procedure followed in discharging him did 
not comply with the statute. As the Court stated (96 App. 
D.C. at 381, 226 F. 2d at 339): 


“‘[The Government] says Cole failed to exhaust the 
administrative remedy offered him and so his action 
in court must fail. While Cole failed to pursue the 
administrative remedy offered him—he affirmatively 


rejected it—nevertheless the administrative process 
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was exhausted and a final administrative decision was 
reached and rendered. This is the nub of the rule 
that the administrative remedy must be exhausted. 
We think the Government’s point is not well taken.’ 


Similarly, in Parker v. Lester, 227 F. 2d 708, the Ninth 
Circuit held invalid the Coast Guard’s regulations for 
screening seamen from the merchant marine, even though 
the screened seamen who brought the action had not availed 
themselves of the full administrative procedure. 


A precise analogy exists in the case of a judicial default 
judgment. The person defaulted cannot appeal the judg- 
ment on the ground that he has a valid factual defense. 
But he can appeal on the grounds that the court was with- 
out jurisdiction and therefore had no power to enter a 
default judgment or that the default was erroneously or 
illegally entered. 


Accordingly, since the suit here challenged a determina- 


tion which had already been made, the appellant has a right 
to litigate the power of the administrative agent to make 
the determination and the validity of the procedure used. 
This would be true even if the appellant had, like Cole, 
affirmatively rejected the administrative remedy. 


B. Appellant Was Denied an Administrative Remedy and 
Therefore Is Entitled to Judicial Review of All the Issues 
Raised by It, Including the Merits of the Designation 


The facts demonstrate that appellant was denied an ad- 
ministrative remedy by appellee. Accordingly, it is not 
precluded from obtaining judicial determination of all 
issues raised by it for a failure to exhaust a remedy not 
accorded to it. 


An organization desiring to avail itself of the adminis- 
trative remedy provided by the Attorney General’s regula- 
tions must take three successive steps: 
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(1) It must reply to the Attorney General’s proposal 
to designate it, by filing a notice that it desires to contest 
the designation. Regulations, sec. 41.1. 


(2) If it does 80, it receives charges (a “‘statement of 
grounds’’) and interrogatories, which it must answer. 
Regulations, secs, 41.2, 41.3, 


(3) Upon answering the charges and interrogatories, it 
may, upon request, have a hearing. Regulations, sec, 41.4 


In the present case, the appellant took the first step. 
It was then served with charges and interrogatories. 
Thereby the appellant discovered that it was impossible 
for it to take the second step in the administrative pro- 
cedure. It could not answer the interrogatories because 
they called for information which appellant did not have, 
which it could not reasonably be expected to have, and 
which it obviously could not get if it tried. (See supra, 
pp. 4-7). For example, an attempt to secure the information 
requested by Interrogatory 6 (J.A. 28-9) would have re- 
quired appellant to circularize all of its 7,000 members and 
ask each to report, for transmission to the Department of 
Justice, whether he had ever been connected with the 
Communist Party or any other organization designated by 
the Attorney General. In the same circular letter, in view 
of Interrogatory 23(b) and (ce) (JA. 37-8), appellant would 
have had to ask each member to report, for transmission 
to the Department of J ustice, whether he had ever recom- 
mended that any person join the Communist Party or 
other designated organization. Obviously, any such inquir- 
ies of its members would not have produced the information 
requested, but would merely have caused appellant to lose 
its members. 


The interrogatories were also too vague to be answered. 
For example, no less than eight of the twenty-three inter- 
rogatories called on appellant’s officers to state, under an 
express warning of severe criminal penalties for false 
answers (J.A. 38), whether numerous persons had ever 
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been ‘‘affiliated” or ‘‘sympathetically associated’? with 
the more than 200 organizations which have been designated 
by the Attorney General (Interrogatories 4, 5, 6, 7, 11, 12, 
15, 21; J.A. 27-37). Others use such vague concepts as 
“responsible for the formation of’? (Interrogatory 4(b), 
J.A. 27) and ‘‘directly or indirectly’’ had ‘‘any contact... 
or other connection’’ (Interrogatory 20(a), J.A. 36). As 
the complaint alleges (J.A. 7-8), the interrogatories call for 
a huge mass of information, much of it of no discernible 
relevance, and much relating to persons with whom appel- 
lant has had only ephemeral and insignificant dealings. 


Even if the interrogatories had been of a kind which 
could be answered, it would still be illegal to default 
appellant without a hearing for a failure to respond to 
them. As we point out in the next section of this brief, 
due process requires an administrative hearing before an 
organization may be designated. Clearly a condition that 
interrogatories be answered cannot be put on the consti- 
tutional right to a hearing. For the right to a hearing is 
an absolute right, which may not be made dependent on 
administrative grace. Coe v. Armour Fertilizer Works, 
237 U.S. 413, 424-5. Furthermore, the condition is par- 
ticularly offensive because no limitations are placed by 
the regulations on the scope and nature of the interroga- 
tories which the Attorney General may propound. Thus 
the Attorney General may, and in fact did here, condition 
the availability of a hearing on submission to a burden- 
some and irrelevant inquisition, which grossly invades the 
right of privacy, and to which it is impossible to respond. 
The unreasonable nature of the condition is magnified by 
the fact that there is no tribunal which can rule ont 
improper interrogations and by the position taken here 
that when the organization asks the Attorney General to 
eliminate impossible and improper interrogatories it 
thereby incurs a default. 


This case reveals, furthermore, that the Attorney General 
is using the threat of defamation to coerce private organ- 


17 


izations to investigate the ‘loyalty’? and affiliations of their 
members and other persons and to inform on ‘‘delinquents”’ 
to the Department of Justice. Whatever may be the power 
of the federal government to investigate and screen its 
employees for loyalty and security reasons, it has no power 
under the Constitution to compel private organizations to 
investigate private citizens for it. To defame appellant 
for failing to answer the interrogatories was, therefore, 
an unconstitutional procedure. 


Moreover, the Attorney General’s regulations informed 
appellant that even if it accomplished the impossible and 
gave up its legal rights by answering the interrogatories, 
the reward might be a sham hearing—one in which the 
charges would be treated as evidence and the decision 
would be based on accusations received in camera by the 
Attorney General from faceless informers. (See infra, 
pp. 19-20.) 


Under these circumstances, the September 8, 1953 letter 


of appellant’s president and secretary (supra, pp. 7-8) was 
not a rejection of an administrative hearing offered to it 
by the Attorney General. The possibility of such a hearing 
had already been eliminated by the Attorney General 
through his imposition of impossible, unreasonable, and 
illegal conditions. The letter was a protest against being 
deprived of an administrative remedy by virtue of the 
imposition of these conditions, as well as a condemnation 
of the sham hearing permitted by the regulations. 


Even if appellant’s protest had been unjustified, never- 
theless the Attorney General denied appellant a hearing 
by failing to rule on appellant’s objections and give ita 
chance thereafter to meet his conditions. This Court 
recognized in National Lawyers Guild v. Brownell, 225 
F, 2d 552, 558, that an organization is entitled to an 
opportunity to object to interrogatories propounded to 
it by the Attorney General. This opportunity the Attorney 
General arbitrarily denied appellant by defaulting it with- 
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out ruling on its objections. Thereby he denied appellant 
a hearing. 


The capricious nature of the Attorney General’s conduct 
is underscored by his correspondence with appellant’s 
counsel. That correspondence gave the Attorney General 
another chance to correct his arbitrary course. Instead 
of doing so, he blandly took (and still takes—J.A. 17) the 
position that a protest against his procedures and against 
being designated was an acquiescence in the designation 
(J.A. 44). And still without ruling on objections to his 
interrogatories and procedures, and leaving unanswered 
counsel’s second letter, the Attorney General defamed 
appellant by issuing his ex parte designation. 


The appellant, therefore, was deprived of an administra- 
tive remedy by the arbitrary and illegal procedure of the 
Attorney General. Indeed, the whole pattern, including the 
nature of the interrogatories and the evasion of counsel’s 
requests, indicates a strong possibility that the Department 


of Justice intentionally instigated a default. 


Since appellant was deprived of an administrative rem- 
edy, it cannot be precluded from any right of judicial 
review for failure to exhaust the administrative remedy. 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U.S. 123, establishes that an organization designated by the 
Attorney General has a right to judicial review of its 
claim that the designation is unfounded. Since the judg- 
ment below denied appellant that right, it must be reversed 
on that ground alone. 


Il. THE DESIGNATION OF APPELLANT IS ILLEGAL AND UN- 
CONSTITUTIONAL BECAUSE IT WAS MADE WITHOUT A 
HEARING AND UNDER INVALID PROCEDURES 

The Anti-Fascist case held that a designated organiza- 
tion has an interest in its reputation for which there is 
available judicial vindication against defamation by the 

Attorney General’s designation. The opinions in that 
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case also recognized the obvious fact that designation by 
the Attorney General damages not only the organization’s 
reputation, but also its ability to function, hold and attract 
members, obtain Tevenue, ete. See Joint Anti-Fascist . 
Refugee Committee v. McGrath, supra, at 139, 141, 142, 
161, 175. 


If these interests have the protection of the right of 
judicial review of the designation, then clearly they are 
sufficiently substantial to enjoy the protection of due proc- 
ess. The most elementary concept of due process requires, 
however, that there be no administrative deprivation of a 
protected interest without an administrative hearing. 
Shields v. Utah Idaho Cent. R. Co., 305 U.S. 177; Morgan 
v. United States, 304 U.S. 1; Lloyd Sabaudo vy. Elting, 
287 U.S. 329. See the opinions of Justices Frankfurter 
and Douglas in the Anti-Fascist case at 165-174, 175-182, 


In this case, appellant was designated without a hearing, 
it having been denied a hearing by the arbitrary conduct 
of the Attorney General. It follows that the designation 
violates procedural due process, 


Even if the appellant had rejected the hearing available 
under the Attorney General’s regulations, nevertheless the 
designation violates due Process. For the “hearing” 
offered was not a genuine hearing, and therefore was one 
which the organization was entitled to reject. 


Tn the first place, as we have seen, the Attorney Gen- 
eral’s hearing is available only on the illegal and burden- 
Some condition that the organization respond to the At- 
torney General’s interrogatories. Leaving this circum- 
stance aside, the regulations of the Attorney General 
violate due process and the Administrative Procedure Act 
in numerous other respects, 


The regulations permit the hearing officer to conduct the 
proceeding without taking evidence, if that appears an 
appropriate course to him on the basis of the charges, reply 
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and interrogatories. Sec. 41.8(a). Thus again a hearing 
is treated as a matter of grace, not right. The Attorney 
General need not produce evidence, but may rest on his 
charges. Sec. 41.8(b). Accordingly, the burden of proof 
is on the organization, and the mere accusations are evi- 
dence against it. Also the Attorney General may rely on 
confidential information derived from faceless informers 
whom the organization cannot confront or cross-examine. 
Sec. 41.8(i). 


All this amounts to a caricature of due process. Due 
process requires a fair hearing, Wong Yang Sung v. 
McGrath, 339 U.S. 33, in which the determination is made 
on evidence of record. Parker v. Lester, supra; Ohio Bell 
Telephone Co. v. Public Utilities Comm., 301 U.S. 292; The 
Chicago Junction Case, 264 U.S. 258. Furthermore, the 
right of judicial review, sustained by the Anti-Fascist case, 
supra, is vitiated if the administrative decision can be 
based on undisclosed information. Cf. Kwock Jan Fat v. 
White, 253 U.S. 454. 


Accordingly, the judgment below must be reversed be- 
cause the designation violates procedural due process, in 
that (a) it was made without a hearing; (b) the arbitrary 
conduct of the Attorney General denied appellant a hear- 
ing; (c) the ‘‘hearing’’ which was obstensibly offered was 
not offered unconditionally and did not conform to the 
requirements of due process or the Administrative Proce- 
dure Act. 


Ill. THE CLAIMED POWER TO DESIGNATE VIOLATES 
THE CONSTITUTION 


We respectfully refer the Court to the opinions of 
Justices Black and Douglas in the Anti-Fascist case, at 
143-6, 176-7, for cogent demonstrations that the Constitu- 
tion prohibits the Attorney General’s claimed power to 
designate organizations. In view of these opinions, our 
own argument on the point may be briefly stated. 
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1. Violation of the First Amendment. Designation se- 
verely injures and may destroy voluntary associations and 
impairs the association’s ability to function. It is an ef- 
fective governmental censorship of the right of assembly 
and expression guaranteed by the First Amendment. It can 
be constitutionally justified, therefore, only under the clear 
and present danger exception to the First Amendment— 
that is, by a showing that the action is necessary to pre- 
vent an imminent occurrence of an evil which the govern- 
ment may prevent. Even if the designation be considered 
(we think incorrectly) as merely an indirect and partial 
abridgment of First Amendment rights, it remains a ‘‘dis- 
couragement’’ of the exercise of those rights which, in 
order to be valid, must be justified by a strong showing 
that it is necessary to an important governmental function. 
American Communications Association v. Douds, 339 U.S. 
382. 


Neither of these two tests is met by the authority to 
designate, and thus to destroy, organizations. The only 
justification claimed for the designation power is that it 
is convenient in the proces of weeding out security risks 
from governmental employment. Moreover, the designation 
is of minimum value for this purpose. For it is obvious 
that an individual’s organizational affiliation is not a 
rational basis for determining his “‘loyalty’’ or reliability. 
What the individual does in an organization or what he 
considers its nature to be may be relevant, but the affilia- 
tion itself is not. Cf. Wieman v. Updegraf,, 344 U.S. 183, 
holding it a violation of due process to exclude an individual 
from governmental employment for organizational affilia- 
tion without regard to his knowledge of the true nature 
of the organization. 


The unimportance to the security program of the At- 
torney General’s designations is recognized in the program 
itself. Thus the Attorney General has ruled (emphasis 
supplied) that “‘membership in, affiliation with, or any 
sympathetic association with any organization designated 
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is simply one piece of evidence which may or may not be 
helpful in arriving at a conclusion as to the action which 
is to be taken in a particular case.’? 5 C.F.R., App. A, 
p. 200, 13 Fed. Reg. 1471-3, referred to in Joint Anti- 
Fascist Refugee Committee v. McGrath, supra, at 206, ftn. 
23. This Court has held that discharge of an employee 
merely on a finding of membership in a proscribed organi- 
zation is not valid under the security program. Kutcher 
v. Gray, 91 App. D.C. 266, 199 F. 2d 783. And it is a well- 
known fact that government loyalty and security boards, 
in applying the loyalty-securtiy program, consider the em- 
ployee’s affiliation with many non-designated organizations 
as reflecting adversely on eligibility for governmental em- 
ployment.* 


The Attorney General’s list of ‘‘subversive’’ organiza- 
tions therefore has little or no utility for its ostensible pur- 
pose. Its real effect, and one may believe its real purpose, 
is to establish a governmental blacklist of organizations. 
This is clearly invalid as a governmental coercion of 


orthodoxy. West Virginia Bd. of Education v. Barnette, 
319 U.S. 624. As Allan Barth has said (The Loyalty of 
Free Men (Cardinal ed.) 110): 


‘The mandate which the executive order gives the 
Attorney General to designate voluntary associations 
as subversive is perhaps the most arbitrary and far- 
reaching power ever exercised by a single public of- 
ficial in the history of the United States.”’ 


1 This is apparent from a recent study of cases under the loyalty-security 
program. Yarmolinsky, Case Studies in Personnel Security (Bureau of Na- 
tional Affairs, Aug., 1955). The Yarmolinsky Report shows that under the 
program charges have been predicated in part on affiliation with the follow- 
ing non-designated organizations, among others: Institute of Pacific Relations 
(p. 32), American Labor Party (p. 86); Progressive Party (p. 110), Book 
Find Club (p. 197), Descendants of American Revolution (p. 197); American 
Association of Scientific Workers (p. 198), United Public Workers CIO (p. 
198), California Committee for Political Unity (p. 198), California People’s 
Legislative Conference (p. 198), American Federation of Teachers (p. 198), 
‘Western Writers Congress (p. 198), Medical Bureau to Aid Spanish Democracy 
(p. 199). 


23 


As Justices Black and Douglas stated in the Anti-Fascist 
case (at 143, 177), the Attorney General’s list ‘smacks of a 
most evil type of censorship”? and “‘plant(s) within our 
body politic the virus of the totalitarian ideology.’? Sub- 
sequently, in Barsky v. Board of Regents, 347 U.S. 442, 459, 
Justices Black and Douglas described the list as ‘‘an at- 
tainder published by the Attorney General in violation of 
the Constitution.”? 


2. Violation of Substantive Due Process. The standards 
for the Attorney General’s designation include such vague 
and meaningless terms as ‘totalitarian, fascist, communist 
or subversive.’ These permit him to designate any organi- 
zation of which he disapproves on the basis of his subjec- 
tive prejudices. This aggravates the violation of the First 
Amendment and also violates substantive due process 
guaranteed by the Fifth Amendment. See J ustice Douglas’ 
opinion in the Anti-Fascist case at pp. 176-8. 


CONCLUSION 
The judgment below should be reversed. 


Respectfully submitted, 


Naraay Wirr 
P. O. Box 156 
Ansonia Station, 
New York, N. Y. 


Josep Forze 
Davi Ren 
711 14th St., N. W. 
Washington, D. C. 
Attorneys for Appellant 
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APPENDIX 
EXECUTIVE ORDERS AND REGULATIONS INVOLVED 
I. Paragraph 3 of Part III of Executive Order 9835, 12 F. R. 1935 


3. The Loyalty Review Board shall currently be 
furnished by the Department of Justice the name of each 
foreign or domestic organization, association, movement, 
group or combination of persons which the Attorney 
General, after appropriate investigation and determina- 
tion, designates as totalitarian, fascist, communist or sub- 
versive, or as having adopted a policy of advocating or 
approving the commission of acts of force or violence to 
deny others their rights under the Constitution of the 
United States, or as seeking to alter the form of govern- 
ment of the United States by unconstitutional means. 


IL Pertinent Provisions of Executive Order 10450, 18 F. R. 2489, 
3 C. F. R. (1953 Supp.) 

Sec. 2. The head of each department and agency of the 
Government shall be responsible for establishing and 
maintaining within his department or agency an effective 
program to insure that the employment and retention in 
employment of any civilian officer or employee within the 
department or agency is clearly consistent with the interests 
of the national security. 


Sec. 8. (a) The investigations conducted pursuant to 
this order shall be designed to develop information as to 
whether the employment or retention in employment in the 
Federal service of the person being investigated is clearly 
consistent with the interests of the national security. Such 
information shall relate, but shall not be limited, to the 
following: 


(5) Membership in, or affiliation or sympathetic 
association with, any foreign or domestic organization, 
association, movement, group, or combination of 
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persons which is totalitarian, Fascist, Communist, or 
subversive, or which has adopted, or shows, a policy 
of advocating or approving the commission of acts of 
force or violence to deny other persons their rights 
under the Constitution of the United States, or which 
seeks to alter the form of government of the United 
States by unconstitutional means. 


* e * * * 


Sec. 12. Executive Order No. 9835 of March 21, 1947, as 
amended, is hereby revoked. For the purposes described 
in section 11 hereof the Loyalty Review Board and the 
regional loyalty boards of the Civil Service Commission 
shall continue to exist and function for a period of one 
hundred and twenty days from the effective date of this 
order, and the Department of Justice shall continue to 
furnish the information described in paragraph 3 of Part 
III of the said Executive Order No. 9835, but directly to 
the head of each department and agency. 


II. Attorney General's Rules of Procedure for the Federal Em- 


ployee Security Program—Department of Justice Regula- 
tions of April 29, 1953, 18 F. R. 2619, 28 C. F. R. (1935 Supp.), 
Part 41 


Section 41.1 Norice ro anp By Oncanizations. (a) Within 
ten days after the effective date of Executive Order No. 
10450 of April 27, 1953, each organization which has been 
designated by the Attorney General pursuant to Para- 
graph 3 of Part III of Executive Order No. 9835 of 
March 21, 1947, may file with the Attorney General, 
Department of Justice, Washington, D. C., a written notice 
that it contests such designation. Failure to file a notice 
of contest within such period shall be deemed an 
acquiescence in such designation. 


(b) Whenever the Attorney General after appropriate 
investigation proposes to designate an organization pur- 
suant to Executive Order No. 9835 or Executive Order No. 
10450, or both, notice of such proposed designation shall 
be sent by registered mail to such organization at its last 
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known address. If the registered notice is delivered, the 
organization, within ten days following its receipt or ten 
days following the effective date of Executive Order No. 
10450, whichever shall be later, may file with the Attorney 
General, Department of Justice, Washington, D. C., a 
written notice that it desires to contest such designation. 
If the notice of proposed designation is not delivered and 
is returned by the Post Office Department, the Attorney 
General shall cause such notice to be published in the 
Federal Register, supplemented by such additional notice 
as the Attorney General may deem appropriate. Within 
thirty days following such publication in the Federal Reg- 
ister, such organization may file with the Attorney General, 
Department of Justice, Washington, D. C., a written notice 
that it desires to contest such designation. Failure to file 
a notice of contest within such period shall be deemed 
an acquiescence in such proposed action, and the Attorney 
General may thereupon after appropriate determination 
designate such organization and publish such designation 
in the Federal Register. 


(c) The notice of contest provided in this Part shall be 
signed by the executive officers (or persons performing the 
ordinary and usual duties of executive officers) of the 
organization which desires to contest such designation or 
proposed designation. 


Section 41.2 Sraremenr aNp INTERROGATORIES BY 
Arrorney Genera. Within sixty days following receipt 
of a notice of contest, the Attorney General shall cause 
to be forwarded to the organization by registered mail a 
statement of the grounds upon which the designation was 
or is proposed to be made and written interrogatories with 
respect thereto. In the case of organizations designated 
pursuant to Paragraph 3, Part III of Executive Order 
No. 9835, such statement may include information obtained 
since the designation. 


Section 41.3 Reriy sy Orcanization. The organization, 
within sixty days following receipt of such statement and 
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interrogatories, may file a verified reply which shall be 
signed by the executive officers (or persons performing 
the ordinary and usual duties of executive officers) of such 
organization. The reply shall answer each interrogatory 
completely and with particularity and shall be limited to 
statements of fact. The organization may also submit 
supporting affidavits with its reply. Failure to answer 
any interrogatory or any part thereof shall be deemed an 
admission of the truth of the facts to which such inter- 
rogatory or part thereof refers. The submission of an 
evasive reply to any interrogatory or any part thereof 
shall likewise be deemed an admission of the facts to which 
such interrogatory or part thereof refers. Failure of the 
organization to file a reply within the sixty days provided 
therefor shall constitute an acquiescence in designation. 


Section 41.4 Requvesr ror Hearrne. Any organization 
filing a reply as provided in this Part may accompany its 
reply with a written request for a hearing. In the absence 
of such request, the Attorney General shall determine the 
matter on the basis of the information available to him and 
the reply of such organization. 


Section 41.5 Norice or HeEarrne. Upon receipt of a 
request as provided in Section 41.4, the Attorney General 
will set a date and fix a place for hearing and notify the 
organization thereof by registered mail. 


Section 41.6 Dzravur. When an organization declines 
or fails to appear at any scheduled hearing, the Attorney 
General shall without further proceedings determine the 
matter on the basis of the information available to him and 
the reply of the organization. 


Section 41.7 Hzarmnc Boarp or Orricer. For the 
purpose of conducting any hearing as provided in this 
Part the Attorney General shall assign such officer or 
board as he shall deem necessary. 
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Section 41.8 Hzarmc. (a) If upon the basis of the 
statement, interrogatories, reply and affidavits (if any) 
submitted as provided in this Part it appears to the board 
or hearing officer that a determination may appropriately 
be made without the taking of evidence, the proceeding 
may be conducted without the taking of such evidence. 


(b) The Attorney General, at his election, may rely 
upon the statement of grounds upon which the designation 
was or is proposed to be made, or may introduce evidence 
in support thereof or supplemental thereto, or in rebuttal 
of any evidence received on behalf of the organization. 


(c) Hearings before a board or officer shall be informal 
and shall be conducted in an orderly and impartial manner. 


(d) An organization shall be entitled to appear by 
counsel or other representative of its own choice. 


(e) Testimony shall be given under oath or affirmation. 


(f) The ordinary rules of evidence need not be adhered 
to at the hearings but reasonable bounds shall be main- 
tained a& to relevancy, competency and materiality. Both 
the Attorney General and the organization may introduce 
such evidence as the board or officer may deem proper in 
the particular case. In the discretion of the board or 
officer, the affidavit of any witness may be received in lieu 
of his oral testimony. 


(g) Whenever, in the judgment of the board or officer, 
the proposed testimony of any witness appears to be 
irrelevant, immaterial, cumulative, or repetitious, the 
board or officer may refuse to receive such testimony. 


(h) All objections to the admission or exclusion of 
evidence or other rulings of the board or officer shall be 
limited to a concise statement of the reasons therefor and 
shall be made part of the record. Argument upon such 
objections may be limited in the discretion of the board 
or officer. 
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(i) The board or officer shall be authorized to receive as 
evidence on behalf of the Attorney General information or 
documentary material, in summary form or otherwise, 
without requiring disclosure of classified security informa- 
tion or the identity of confidental informants. 


(j) Witnesses testifying before the officer or board shall 
be subject to cross-examnation, provided that no witness 
on behalf of the Government shall be required to disclose 
classified security information or the identity of confiden- 
tial informants. 


(k) If in the course of a hearing any witness or other 
participant is guilty of misbehavior which obstructs the 
hearing, such person may be excluded from further par- 
ticipation in the hearing. 


Section 41.9 Recorpine or Testimony. The testimony 
and proceedings at the hearing shall be recorded and tran- 
scribed by a person or persons designated by the Attorney 


General and made part of the record. The organization, 
by its counsel or authorized representative, shall be 
entitled to inspect the transcript, and, upon request and 
at its cost, shall be furnished a copy thereof. 


Section 41.10 Derermrarion. Within a reasonable 
time following completion of any proceeding hereunder, 
the Attorney General shall make a determination on the 
record which shall include the statement of the grounds, 
interrogatories, replies to the interrogatories, affidavits, 
and testimony elicited at the hearing and other documents 
and papers filed in the proceeding, and shall notify the or- 
ganization of the determination by registered mail. In 
making his determination the Attorney General shall take 
into consideration any handicap imposed upon an organi- 
zation by the non-disclosure to it of classified security 
information or the identity of confidential informants and 
by reason of the lack of opportunity to cross-examine 
confidential informants, 
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Section 41.11 Previous Dxsicnations Nor AFFECTED. 
The promulgation of the rules of procedure contained in 
this Part shall not be deemed a revocation of any designa- 
tion made by the Attorney General pursuant to Paragraph 
3, Part III of Executive Order No. 9835, but each such 
designation shall continue in effect unless the administra- 
tive process herein provided is invoked by the organiza- 
tion affected and upon completion thereof a contrary de- 
termination is made by the Attorney General as to such 
organization. 


BRIEF FOR APPELLANT 
| 
| 


IN THE 


United States Court of Appeals 


For tue District or C ILUMBIA’ Circuit” - 


No. 12,976 


| 
| 
American Lituvanuy Worxers Literary AssocrATion, 

Inc., Appellant 


, 


v. 


| 
Herserr Browne 1, Jz., ATTORNEY GENERAL OF THE 
Unrrep Srates, Appellee. 
| 


Appeal from the United States District Court for the 
District of Columbia 


JoserxH Forer, 
Davin Retry, 
711 14th St. N. W., 
Washington, D. C.,, 
Attorneys for Appellant. 


Press or Byron S. ADas, W, 


QUESTIONS PRESENTED 


1. Whether an organization which has been designated 
by the Attorney General as within the purview of 
Executive Orders 10450 and 9835 is precluded, by reason 
of a failure to exhaust the administrative remedy offered 
by the Attorney General’s regulations, from judicial 
review of its contentions that the designation was 
accomplished by an illegal procedure and that the designa- 
tion power violates the Constitution. 


2. Whether the Attorney General denied the organiza- 
tion an administrative remedy by defaulting it for failure 
to answer interrogatories which were irrelevant, burden- 
some, impossible to answer, and invasive of privacy. 


3. If the administrative remedy was denied the organ- 


ization as described in 2, whether the organization is pre- 
cluded from judicial review to determine if the designation 
was unfounded and contrary to fact. 


4. Whether the regulations of the Attorney General 
prescribing procedures for designating organizations 
violate the Constitution and the Administrative Procedure 
Act. 


5. Whether the Attorney General’s claimed power to 
designate organizations violates the Constitution. 


I. Appellant Has a Right to Judicial Review of Its 
‘Contentions 


A. The Designation Having Been Made, the Is- 
sues of Constitutional Power and Validity of 
Procedure Are Litigable Even If the Admin- 
istrative Remedy Had Been Rejected 

. Appellant Was Denied an Administrative 
Remedy and Therefore Is Entitled to Judi- 
cial Review of All the Issues Raised by It, 
Including the Merits of the Designation ... 

II. The Designation of Appellant Is Illegal and 
Unconstitutional Because It Was Made Without 
a Hearing and Under Invalid Procedures 


III. The Claimed Power to Designate Violates the 
Constitution 
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BRIEF FOR APPELLANT 


JURISDICTION 


This is an appeal from an order of the District Court 
granting appellee judgment on the pleadings (J.A. 33). 
Jurisdiction below arose under D. C. Code, 11-305 and 
11-306, and section 10 of the Administrative Procedure 
Act, 5 U. S. 1009. Jurisdiction of this Court is conferred 
by 28 U.S.C. 1291. 


2 


STATEMENT OF THE CASE 


The appellant sued below to enjoin the Attorney General 
from continuing his designation of appellant as an organ- 
ization within the purview of Executive Orders 10450 and 
9835 (J.A. 2-7). These Orders require the Attorney 
General to furnish to the various federal agencies, for use 
in the administration of the government employees’ 
security and loyalty program, the names of organizations 
designated by him, ‘‘after appropriate investigation and 
determination,’’ ‘‘as totalitarian, fascist, communist or 
subversive or as having adopted a policy of advocating or 
approving the commission of acts of force or violence to 
deny others their rights under the Constitution of the 
United States, or as seeking to alter the form of govern- 
ment of the United States by unconstitutional means.’’ 
Under the Executive Orders, membership in, or affiliation 
or sympathetic association with, an organization so 
designated by the Attorney General, adversely affects the 
eligibility of any person for federal employment. 


On January 22, 1954, the Attorney General designated 
the appellant as an organization within the purview of the 
Executive Orders (J.A. 12). The complaint alleges that 
this designation is contrary to fact and without foundation 
and that the appellant is not an organization of any of 
the kinds referred to in the Executive Orders (J.A. 5). 


Appellant is a non-profit corporation which promotes the 
cultural and social advancement of persons of Lithuanian 
descent (J.A. 2-3). The designation of appellant under the 
Executive Orders damages its reputation, causes loss of 
present and prospective members and of revenues, and 
interferes with the circulation of appellant’s publications 
and with the fulfillment of its purposes. The continued 
injury threatens to destroy appellant’s existence. (J.A. 7.) 


The complaint alleges that the designation of appellant 
under the Executive Orders is illegal because it was made 
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without a hearing, without appropriate investigation and 
determination, and without regard to the fact that 
appellant is not in fact an organization of any of the kinds 
described in the Executive Orders (J.A. 5, 6). It asserts 
that the designation is arbitrary and capricious, that the 
designation provisions of the Executive Orders are uncon- 
stitutional, and that the Attorney General’s procedures 
and regulations for designating organizations violate due 
process and the Administrative Procedure Act (J.A. 5-6). 


The answer alleges, in substance, that the appellant is a 
Communist-dominated organization (J.A. 8-10) and that 
judicial relief is precluded by a failure on appellant’s 
part to ‘‘avail itself of the opportunity to obtain a full 
administrative hearing” (J.A. 13). 


Attached to the answer as exhibits are copies of corre- 
spondence between the appellant and the Department of 
Justice. These show that the listing came about as 
follows. 


On April 29, 1953, the Assistant Attorney General wrote 
appellant giving notice that the Attorney General pro- 
posed to designate appellant under the Executive Orders 
(J.A. 14). On May 21, 1953, the appellant replied that 
it desired to contest the designation (J.A. 15). Under the 
Attorney General’s regulations, this was the first step 
necessary to avoid a designation without further proceed- 
ings. 

The Department of Justice then sent to appellant a 
document dated July 23, 1953, which set forth a statement 
of the grounds upon which the designation was proposed 
and a set of interrogatories (J.A, 16-29). The statement 
of grounds (J.A. 16-18) contains twelve exceedingly 
generalized and uninformative charges whose general 
purport is that the appellant is under Communist influence 
and advances Communist Party policies. Typical of the 
vague charges are the accusations that the appellant is 
“utilized by the Communist Party as a vehicle by which 
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it sought and continues to seek to indoctrinate, among 
others, United States citizens of Lithuanian descent with 
Communist principles . . .’’ (J.A. 16-17); and that 
appellant has ‘‘never knowingly deviated from the 
principles and polices of the Communist Party’’ (J.A. 18). 


The interrogatories (J.A. 18-29) are 38 in number, many 
of them containing several inquiries. They call for a 
great mass of information (e.g., Interrogatories 20, 21, 23, 
25, 32), much of no perceptible relevance (e.g., Interroga- 
tories 34, 36), and invade the organization’s privacy 
(e.g., Interrogatory 33). They are also impossible to 
answer, first because they are vague (e.g., Interrogatories 
28, 29, 30) and secondly because they demand information 
which the organization obviously does not have and can- 
not obtain. Thus no less than fourteen of the interroga- 
tories (2, 6, 8, 10, 12, 13, 14, 15, 16, 17, 18, 19, 27, 38) ask 
whether persons were ever members of the Communist 
Party. Yet appellant has never inquired into the polities 
of its members (J.A. 30). 


On September 23, 1953, the appellant sent to the Attorney 
General its reply to the charges and interrogatories, 
signed and verified by its president and secretary (J.A. 
11, 30-32). The reply read as follows (J.A. 30-31) : 


“¢ American Lithuanian Workers’ Literary Associa- 
tion, Inc., hereinafter referred to as ALWLA, reply- 
ing to the Statement of Grounds and Interrogatories 
propounded to it respectfully alleges: 


‘61. Admits that the ALWLA was incorporated on 
June 8, 1932, under the laws of the State of New York. 


“9. As to the other Statement of Grounds and In- 
terrogatories the ALWLA states that it has always 
abided by the terms of its Certificate of Incorporation 
and has consistently adhered to its purpose of 
publishing writings, papers, books, pamphlets and 
periodicals and has carried on associated literary 
activity such as establishing libraries, arranging 
theatrical and literary programs and in general, 
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working for intellectual, social and moral advancement 
of its members. In all this work the association at 
no time ever inquired into the polities or religion of 
its members. In all of its long and glorious existence, 
the ALWLA never had any trouble or misunderstand- 
ing with the Government of the United States or with 
any of its institutions. We wish to state that 
ALWLA was the first and only organization in the 
United States to translate fully, publish widely and 
distribute among the Lithuanians in this country the 
U.S. Constitution and Declaration of Independence, 
as well as short biographies of Washington, Jefferson, 
Franklin, Andrew Jackson, Abraham Lincoln and 
other great Americans, 


“3. In view of the nature of its activity as set 
forth in its Certificate of Incorporation and as con- 
sistently carried out by the organization, the ALWLA 
asserts that its activities do not come within the 
provisions of Executive Order 10450. It further 
specifically asserts that under the Constitution of the 
United States and particularly under the First Amend- 
ment thereto, the Attorney General is without power 
to inquire into the writings and publishings of the 
ALWLA and has no authority therefore to make the 
proposed listing. 


“4. The alleged authority given to the Attorney 
General under Executive Order 10450 and the Regula- 
tions of the Attorney General as attempted to be 
applied to this organization is neither expressly nor 
impliedly authorized by the United States Constitu- 
tion and is violative of the provisions not only of the 
First Amendment, but also of the Fifth, Ninth and 
Tenth Amendments to the U.S. Constitution. 


“Specifically, proper standards are not set forth 
in the Executive Order and in the regulations 
promulgated by the Attorney General; the so-called 
standards are vague, indefinite and without clear 
meaning, and the Regulations perpetuate the 
uncertainty. 


‘‘The proceedings should be dismissed.” 
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On January 22, 1954, the Attorney General, without 
further communication with appellant and without 
hearing, summarily designated appellant as an organiza- 
tion within the purview of the Executive Orders (J.A. 
12, 3). 


The District Court entered an order granting, without 
any statement of reasons, judgment for appellee on the 
pleadings (J.A. 33), which consist solely of the complaint 
and the answer, including the exhibits to the answer. 


EXECUTIVE ORDERS AND REGULATIONS INVOLVED 


Pertinent provisions of the Executive Orders and regu- 
lations involved appear as an appendix to this brief. 


STATEMENT OF POINTS 


The court below erred in granting appellee’s motion for 
judgment on the pleadings. 


SUMMARY OF ARGUMENT 


I. A. Appellee claimed below that appellant had for- 
feited its right to judicial review because it had not 
availed itself of the administrative remedy. In fact, an 
administrative remedy was wrongfully denied appellant 
by appellee. But even a rejection of the administrative 
remedy would not bar judicial determination after 
designation of whether the designation was made by an 
invalid procedure and whether the designation power is 
unconstitutional. One subjected to a default judgment 
may always claim that the default was entered illegally 
or that the tribunal had no legal power to enter the 
judgment. 


B. Appellant was denied an administrative remedy by 
appellee. This denial. was accomplished by defaulting 
appellant for failing to respond to interrogatories which 
were impossible to answer, as well as irrelevant, burden- 
some, and invasive of privacy. Moreover, due process 
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prohibits conditioning the right to a hearing on responding 
to interrogatories, particularly when there is no limitation 
on the scope of the interrogatories and no tribunal to rule 
out improper interrogation. 


Since appellant was denied an administrative remedy, 
it is not precluded from judicial review of any of the issues 
raised by it, including its contention that the designation 
is unfounded. Since the judgment on the pleadings denied 
the right to judicial review of the unfounded nature of 
the designation, the judgment below must be reversed on 
this ground alone. 


II. The designation is illegal because it was made with- 
out a hearing. Due process requires that an organization 
receive an administrative hearing before it can be 
designated. No such hearing was held here, and, as we 
have seen, appellant was deprived of an administrative 
hearing. 


Furthermore, the hearing for which the Attorney 
General’s regulations provide does not conform to the re- 
quirements of due process or the Administrative Procedure 
Act. The hearing is offered on the illegal condition that 
the organization answer interrogatories of unlimited scope. 
And the Attorney General’s regulations permit designa- 
tion without evidence or on information from faceless 
informers. 


III. The claimed power to designate violates the First 
Amendment because it seriously interferes with the right 


of assembly and expression. Such an interference requires 
justification of great magnitude. No such justification 
exists in the claim that the listing of organizations is a 
convenience in administering the government employees 
security program. The designation of organizations has 
little relevance to elimination of ‘‘security risks’? from 
government employment. 
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The power violates substantive due process because the 
criteria of designation are so vague as to permit the 
Attorney General to designate, and thus destroy, any 
organization of which he disapproves on the basis of his 
subjective prejudices. 


ARGUMENT 


The complaint attacked the Attorney General’s designa- 
tion of appellant on three grounds: (1) that it was un- 
founded and arbitrary; (2) that it was made by an illegal 
procedure, being made without a hearing and under in- 
valid procedural regulations, and (3) that the Attorney 
General’s claimed power to designate organizations is 
unconstitutional. 


With respect to the first of these issues, the judgment 
below can be sustained only on the basis that appellant has 
no right to judicial review of the factual merits of the 
designation. These merits were in dispute. The judgment 


on the pleadings could not resolve the dispute, but instead 
denied appellant an opportunity to prove that its conten- 
tions was correct. As to the second and third issues, the 
judgment below can be sustained either if appellant had 
no right to judicial review on those issues or if the points 
are unsound—that is, if the designation procedure was 
valid and the Attorney General does have constitutional 
power to designate organizations. 


In our argument, we will first deal with the right of 
appellant to judicial review. If this right exists on the 
first issue—the factual merits of the designation—tle 
judgment obviously must be reversed for having denied 
appellant that right. We will then deal with our conten- 
tions that the designation was made under an unlawful 
procedure and that the claimed designation power is 
unconstitutional. 
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lL APPELLANT HAS A RIGHT TO JUDICIAL REVIEW OF 
ITS CONTENTIONS 


A. The Designation Having Been Made, the Issues of Constitu- 
tional Power and Validity of Procedure Are Litigable 
Even if the Administrative Remedy Had Been Rejected 

Appellee claimed below that appellant had forfeited its 
right to judicial review because it had not availed itself 
of the administrative remedy. As we see in the next 
section of our brief, the fact is that an administrative 
remedy was wrongfully denied appellant by appellee. 

Leaving this circumstance aside, however, even a rejection 

of the administrative remedy would not bar judicial deter- 

mination after designation of the issues of whether the 
designation was made by an invalid procedure and whether 
the designation power is unconstitutional. This is 

demonstrated by Cole v. Y oung, 96 App. D. C. 379, 226 

F. 2d 337. 


In that case, Cole sought a judicial determination that 
he had been illegally discharged from federal employment 


under the summary dismissal provisions of Public Law 
733. Cole, a veteran, had declined the administrative 
remedy which had been offered him. The government 
argued that Cole could not litigate the legality of his dis- 
charge because he had failed to exhaust his administrative 
remedy. This Court rejected the government’s argument 
and decided Cole’s contentions that Public Law 733 did 
not apply to him and that the procedure followed in dis- 
charging him did not comply with the statute. As the 
Court stated (96 App. D. C. at 381, 226 F. 2d at 339) : 


‘(The Government] says Cole failed to exhaust the 
administrative remedy offered him and so his action 
in court must fail. While Cole failed to pursue the 
administrative remedy offered him—he affirmatively 
rejected it—nevertheless the administrative process 
was exhausted and a final administrative decision was 
reached and rendered. This is the nub of the rule 
that the administrative remedy must be exhausted. 
We think the Government’s point is not well taken.”? 
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Similarly, in Parker v. Lester, 227 F. 2d 708, the Ninth 
Cireuit held invalid the Coast Guard’s regulations for 
screening seamen from the merchant marine, even though 
the screened seamen who brought the action had not 
availed themselves of the full administrative procedure. 


A precise analogy exists in the case of a judicial default 
judgment. The person defaulted cannot appeal the judg- 
ment on the ground that he has a valid factual defense. 
But he can appeal on the grounds that the court was with- 
out jurisdiction and therefore had no power to enter a 
default judgment or that the default was erroneously or 
illegally entered. 


Accordingly, since the suit here challenged a determina- 
tion which had already been made, the appellant has a 
right to litigate the power of the administrative agent to 
make the determination and the validity of the procedure 
used. This would be true even if the appellant had, like 
Cole, affirmatively rejected the administrative remedy. 


B. Appellant Was Denied an Administrative Remedy and 
Therefore Is Entitled to Judicial Review of All the Issues 
Raised by It, Including the Merits of the Designation 

The facts demonstrate that appellant was denied an 
administrative remedy by appellee. Accordingly, it is not 
precluded from obtaining judicial determination of all 
issues raised by it for a failure to exhaust a remedy not 
accorded to it. 


An organization desiring to avail itself of the adminis- 
trative remedy provided by the Attorney General’s 
regulations must take three successive steps. 


(1) It must reply to the Attorney General’s proposal 
to designate it, by filing a notice that it desires to contest 
the designation. Regulations, sec. 41.1. 


(2) If it does so, it receives charges (a ‘‘statement of 
grounds’’) and interrogatories, which it must answer. 
Regulations, secs. 41.2, 41.3. 
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(3) Upon answering the charges and interrogatories, it 
may, upon request, have a hearing, Regulations, sec. 41.4. 


In the present case, the appellant took the first step. It 
was then served with charges and interrogatories, to which 
it filed a document described as a reply. The appellee’s 
theory, as stated in its answer, is that the reply failed to 
comply with the Attorney General’s regulations because 
it ‘‘(a) did not answer each interrogatory completely and 
with particularity, and (b) was not limited to a statement 
of facts’? (J.A. 11). Accordingly, the appellee claims, the 
appellant failed to avail itself of the opportunity to obtain 
an administrative hearing (J.A. 13) and, despite its 
express protest against being designated and its assertion 
that it was not an organization within the meaning of the 
Executive Orders, ‘‘acquiesced within the proposed 
designation’ (J.A. 12). 


We pass over the claim that the reply constituted a 
default because it ‘‘was not limited to a statement of 


facts.”” The appellant was entitled to raise its Constitu- 
tional objections in its reply. Even if the reply had con- 
tained surplusage (which we deny), nevertheless it would 
obviously be an untenable denial of a hearing to default 
appellant on such grounds. 


The question, therefore, is whether appellant failed to 
exhaust its administrative remedy because it failed to 
answer to the Attorney General’s satisfaction the inter- 
rogatories propounded to it. We believe that the question 
must be answered in the negative, and that the true analysis 
is that the Attorney General denied appellant an admin- 
istrative remedy by defaulting it for failure to meet the 


1 Appellee does not claim that appellant’s reply was not an answer to the 
statement of grounds, and obviously the reply is more specific than the 
charges. Moreover, if the reply, drafted by laymen, had been considered 
insufficient, the proper course would have been to require amendment, rather 
than to default. Finally, under the Attorney General’s regulations, a reply 
to a statement of grounds does not advance the organization if it does not also 
answer the interrogatories. 
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illegal, unreasonable and impossible condition that it 
specifically answer the interrogatories. 


In the first place, the Attorney General may not lawfully 
condition the availability of an administrative hearing on 
the answering of interrogatories. As we point out in the 
next section of this brief, due process requires an adminis- 
trative hearing before an organization may be designated. 
The right to a hearing is an absolute right which may not 
be made dependent on administrative grace. Coe v. Armour 
Fertilizer Works, 237 U.S. 413, 424-5. This absolute right 
clearly cannot be conditioned on responding to an inquisi- 
tion by the Attorney General. Such a condition is 
particularly offensive because no limitations are placed by 
the regulations on the scope and nature of the inter- 
rogatories which the Attorney General may propound. 
He may, and in fact did here, require submission to a 
burdensome and irrelevant inquisition, which grossly in- 
vades the right of privacy, and which it is impossible to 
answer. The unreasonable nature of the condition is 


magnified by the fact that there is no tribunal which can 
rule out improper interrogation. 


Secondly, even if the Attorney General could, in the 
abstract, condition a hearing on the answering of some 
interrogatories, obviously he denies a hearing if he de- 
faults an organization for failing to answer interrogatories 
which are improper, irrelevant, unduly burdensome, un- 
reasonable, and impossible to answer. The interrogatories 
here were precisely of that character. 


What is more, the appellant’s reply made it clear that 
it could not answer the interrogatories in full because they 
inquired concerning the political affiliations of individuals 
and appellant never made inquiries on that subject. Ata 
minimum, therefore, the Attorney General was obliged 
to treat the reply as a motion to rescind or amend the 
interrogatories. This Court recognized in National 
Lawyers Guild v. Brownell, 225 F. 2d 552, 558, that an 
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organization is entitled to an opportunity to object to 
the Attorney General’s interrogatories. By defaulting 
appellant when it sought that opportunity, the Attorney 
General denied appellant an administrative remedy. 


This case reveals a use of the threat of defamation to 
coerce a private organization to investigate the “loyalty”? 
and affiliations of its members and other persons and to 
inform on ‘‘delinquents’’ to the Department of Justice, 
Whatever may be the power of the federal government to 
investigate and screen its employees for loyalty and 
security reasons, it has no power under the Constitution 
to compel private organizations to investigate private 
citizens for it. To defame appellant for failing to answer 
the interrogatories was, therefore, an unconstitutional 
procedure. 


The appellant, therefore, did not reject an administra- 
tive remedy. It was denied a remedy by the arbitrary and 
illegal procedure by which the Attorney General defaulted 


it. Hence appellant cannot be precluded from any right 
of judicial review for failure to exhaust an administrative 
remedy. 


Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U.S. 123, establishes that an organization designated by 
the Attorney General has a right to judicial review of 
its claim that the designation is unfounded. Since the 
judgment below denied appellant that right, it must be 
reversed on that ground alone. 


IL THE DESIGNATION OF APPELLANT IS ILLEGAL AND UN- 
CONSTITUTIONAL BECAUSE IT WAS MADE WITHOUT A 
HEARING AND UNDER INVALID PROCEDURES 

The Anti-Fascist case held that a designated organiza- 
tion has an interest in its reputation for which there is 
available judicial vindication against defamation by the 

Attorney General’s designation. The opinions in that case 

also recognized the obvious fact that designation by the 
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Attorney General damages not only the organization’s 
reputation, but also its ability to function, hold and 
attract members, obtain revenue, etc. See Joint Anti 
Fascist Refugee Committee v. McGrath, supra, at 139, 141, 
142, 161, 175. 


If these interests have the protection of the right of 
judicial review of the designation then clearly they are 
sufficiently substantial to enjoy the protections of due 
process. The most elementary concept of due process 
requires, however, that there be no administrative 
deprivation of a protected interest without an adminis- 
trative hearing. Shields v. Utah Idaho Cent. R. Co., 305 
U.S. 177; Morgan v. United States, 304 U.S. 1; Lloyd 
Sabaudo v. Elting, 287 U.S. 329. See the opinions of 
Justices Frankfurter and Douglas in the Anti-Fascist case 
at 165-174, 175-182. 


In this case, appellant was designated without a hearing, 
it having been defaulted by the arbitrary and illegal 


conduct of the Attorney General. It follows that the 
designation violates procedural due process. 


Even if the appellant had rejected the administrative 
remedy available under the Attorney General’s regula- 
tions, nevertheless the designation violates due process. 
For the ‘‘hearing’’ provided in the regulations is not a 
genuine hearing, and therefore is one which an organization 
is entitled to reject. 


In the first place, as we have seen, the Attorney 
General’s hearing is available only on the illegal and 
burdensome condition that the organization respond to 
the Attorney General’s interrogatories. Leaving this 
circumstance aside, the regulations of the Attorney 
General violate due process and the Administrative Pro- 
cedure Act in numerous other respects. The regulations 
permit the hearing officer to conduct the proceeding with- 
out taking evidence, if that appears an appropriate course 
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to him. on the basis of the charges, reply and interroga- 
tories. See, 41.8(a). Thus again a hearing is treated as 
a matter of grace, not right. The Attorney Genera] need 
not produce evidence, but may rest on his charges. See, 
41.8(b). Accordingly, the burden of proof is on the 
organization, and the mere accusations are evidence 
against it. Also the Attorney General may rely on con- 
fidential information derived from faceless informers 
whom the organization cannot confront or cross-examine. 
Sec. 41.8(i). 


All this amounts to a caricature of due process. Due 
process requires a fair hearing, 


? 


s Comm., 301 U.S. 292; 

U.S. 258. Furthermore, 

sustained by the Anti-Fascist 

case, supra, is vitiated if the administrative decision can 

be based on undisclosed information. Cf. Kwock Jan Fat 
v. White, 253 U.S. 454. 


Accordingly, the judgment below must be reversed 
because the designation violates procedural due process, 
in that (a) it was made without a hearing and by an 
arbitrary default; and (b) the remedy provided by the 
regulations does not conform to the requirements of due 
process or the Administrative Procedures Act. 


UL THE CLAIMED POWER TO DESIGNATE VIOLATES THE 
CONSTITUTION 

We respectfully refer the Court to the opinions of 
Justices Black and Douglas in the Anti-Fascist case, at 
143-6, 176-7, for cogent demonstrations that the Constitu- 
tion prohibits the Attorney General’s claimed power to 
designate organizations. In view of these opinions, our 
own argument on the point may be briefly stated. 


1. Violation, of the First Amendment. Designation 
severely injures and may destroy voluntary associations 
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and impairs the association’s ability to function. It is an 
effective governmental censorship of the rights of assembly 
and expression guaranteed by the First Amendment. It 
can be constitutionally justified, therefore, only under the 
clear and present danger exception to the First Amendment 
—that is, by a showing that the action is necessary to 
prevent an imminent occurrence of an evil which the 
government may prevent. Even if the designation be con- 
sidered (we think incorrectly) as merely an indirect and 
partial abridgement of First Amendment rights, it 
remains a ‘‘discouragement”’ of the exercise of those 
rights which, in order to be valid, must be justified by a 
strong showing that it is necessary to an important 
governmental function. American Communications Asso- 
ciation v. Douds, 339 U.S. 382. 


Neither of these two tests is met by the authority to 
designate, and thus to destroy, organizations. The only 
justification claimed for the designation power is that it 
is convenient in the process of weeding out security risks 
from governmental employment. Moreover, the designa- 
tion is of minimum value for this purpose. For it is 
obvious that an individual’s organizational affiliation is not 
a rational basis for determining his ‘‘loyalty’’ or 
reliability. What the individual does in an organization 
or what he considers its nature to be may be relevant, but 
the affiliation itself is not. Cf. Wieman v. Updegraff, 344 
U.S. 183, holding it a violation of due process to exclude 
an individual from governmental employment for organ- 
izational affiliation without regard to his knowledge of 
the true nature of the organization. 


The unimportance to the security program of the 
Attorney General’s designations is recognized in the pro- 
gram itself. Thus the Attorney General has ruled 
(emphasis supplied) that ‘‘membership in, affiliation with, 
or any sympathetic association with any organization 
designated is simply one piece of evidence which may or 
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may not be helpful in arriving at a conclusion as to the 
action which is to be taken in a particular case.”? 5 C.F.R., 
App. A, p. 200, 13 Fed. Reg. 1471-3, referred to in Joint 
Anti-Fascist Refugee Committee v. McGrath, supra, at 206, 
ftn. 23. This Court has held that discharge of an em. 
ployee merely on a finding of membership in a proscribed 
organization is not valid under the security program. 
Kutcher v. Gray, 91 App. D. C. 266, 199 F. 24 783. And 
it is a well-known fact that government loyalty and 
security boards, in applying the loyalty-security program, 
consider the employee’s affiliation with many non- 
designated organizations ag reflecting adversely on 
eligibility for governmental employment.” 


The Attorney General’s list of ‘‘subversive’’ organiza- 
tions therefore has little or no utility for its ostensible 
purpose. Its real effect, and one may believe its real 
purpose, is to establish a governmental blacklist of organ- 
izations. This is clearly invalid as a governmental 
coercion of orthodoxy. West Virginia Bd. of Education. 


v. Barnette, 319 U.S. 624. As Allan Barth has said (The 
Loyalty of Free Men (Cardinal ed.) 110): 


“The mandate which the executive order gives the 
Attorney General to designate voluntary associations 
as subversive is perhaps the most arbitrary and far- 
reaching power ever exercised by a single public official 
in the history of the United States. ”’ 


Find Club (p. 197), Descen 

Association of Scientific Workers (p. 198), 

198), California Committee for Political Uni: 

Legislative Conference (p. 198), Teachers (p. 198), 
Western Writers Congress (p. 198), Medical Bureau to Aid Spanish Democracy 
(p. 199). 
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As Justices Black and Douglas stated in the Ant:-Fascist 
case (at 143, 177), the Attorney General’s list ‘‘smacks of 
a most evil type of censorship” and ‘‘plants within our 
body politic the virus of the totalitarian ideology.’’ Sub- 
sequently, in Barsky v. Board of Regents, 347 U.S. 442, 
459, Justices Black and Douglas described the list as ‘‘an 
attainder published by the Attorney General in violation 
of the Constitution.”’ 


2. Violation of Substantive Due Process. The standards 
for the Attorney General’s designation include such 
vague and meaningless terms as ‘‘totalitarian, fascist, 
communist or subversive.’’ These permit him to designate 
any organization of which he disar;roves on the basis of 
his subjective prejudices. This aggravates the violation 
of the First Amendment and also violates substantive due 
process guaranteed by the Fifth Amendment. See Justice 
Douglas’ opinion in the Anti-Fascist case at pp. 176-8. 


CONCLUSION 


The judgment below should be reversed. 


Respectfully submitted, 


JoserH Foren, 
Davin Retry, 
Forer & Retry, 
711 14th St. N. W., 
Washington, D. C., 
Attorneys for Appellant. 
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APPENDIX 
EXECUTIVE ORDERS AND REGULATIONS INVOLVED 
I, Paragraph 3 of Part ITI of Executive Order 9835, 12 F. R. 1935 


3. The Loyalty Review Board shall currently be 
furnished by the Department of Justice the name of each 
foreign or domestic organization, association, movement, 
group or combination of persons which the Attorney 
General, after appropriate investigation and determina- 
tion, designates as totalitarian, fascist, communist or sub- 
versive, or as having adopted a policy of advocating or 
approving the commission of acts of force or violence to 
deny others their rights under the Constitution of the 
United States, or as seeking to alter the form of govern- 
ment of the United States by unconstitutional means. 


II. Pertinent Provisions of Executive Order 10450, 18 F. R. 2489, 
3 C. F. R. (1953 Supp.) 

Sec. 2. The head of each department and agency of the 
Government shall be responsible for establishing and 
maintaining within his department or agency an effective 
program to insure that the employment and retention in 
employment of any civilian officer or employee within the 
department or agency is clearly consistent with the interests 
of the national security. 


* . ° * * 


See. 8. (a) The investigations conducted pursuant to 
this order shall be designed to develop information as to 
whether the employment or retention in employment in the 
Federal service of the person being investigated is clearly 
consistent with the interests of the national security. Such 
information shall relate, but shall not be limited, to the 
following: 


(5) Membership in, or affiliation or sympathetic 
association with, any foreign or domestic organization, 
association, movement, group, or combination of 
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persons which is totalitarian, Fascist, Communist, or 
subversive, or which has adopted, or shows, a policy 
of advocating or approving the commission of acts of 
force or violence to deny other persons their rights 
under the Constitution of the United States, or which 
seeks to alter the form of government of the United 
States by unconstitutional means. 


Sec. 12. Executive Order No. 9835 of March 21, 1947, as 
amended, is hereby revoked. For the purposes described 
in section 11 hereof the Loyalty Review Board and the 
regional loyalty boards of the Civil Service Commission 
shall continue to exist and function for a period of one 
hundred and twenty days from the effective date of this 
order, and the Department of Justice shall continue to 
furnish the information described in paragraph 3 of Part 
TII of the said Executive Order No. 9835, but directly to 
the head of each department and agency. 


Ill. Attorney General's Rules of Procedure for the Federal Em- 
mt of Justice Regula- 


ployee Security Program—! 
tions of April 29, 1953, 18 F. R. 2619, 28 C. F. R. (1935 Supp.), 
Part 41 


Section 41.1 Norice ro axp By Orcanizations. (a) Within 
ten days after the effective date of Executive Order No. 
10450 of April 27, 1953, each organization which has been 
designated by the Attorney General pursuant to Para- 
graph 3 of Part III of Executive Order No. 9835 of 
March 21, 1947, may file with the Attorney General, 
Department of Justice, Washington, D. C., a written notice 
that it contests such designation. Failure to file a notice 
of contest within such period shall be deemed an 
acquiescence in such designation. 


(b) Whenever the Attorney General after appropriate 
investigation proposes to designate an organization pur- 
suant to Executive Order No. 9835 or Executive Order No. 
10450, or both, notice of such proposed designation shall 
be sent by registered mail to such organization at its last 
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known address. If the registered notice is delivered, the 
organization, within ten days following its receipt or ten 
days following the effective date of Executive Order No. 
10450, whichever shall be later, may file with the Attorney 
General, Department of Justice, Washington, D. C., a 
written notice that it desires to contest such designation. 
If the notice of proposed designation is not delivered and 
is returned by the Post Office Department, the Attorney 
General shall cause such notice to be published in the 
Federal Register, supplemented by such additional notice 
as the Attorney General may deem appropriate. Within 
thirty days following such publication in the Federal Reg- 
ister, such organization may file with the Attorney General, 
Department of Justice, Washington, D. C., a written notice 
that it desires to contest such designation. Failure to file 
a notice of contest within such period shall be deemed 
an acquiescence in such proposed action, and the Attorney 
General may thereupon after appropriate determination 
designate such organization and publish such designation 
in the Federal Register. 


(c) The notice of contest provided in this Part shall be 
signed by the executive officers (or persons performing the 
ordinary and usual duties of exceutive Officers) of the 
organization which desires to contest such designation or 
proposed designation. 


Section 41.2 Sraremenr anp Inrerrocatories sy 
AtrTorNEy GENERAL. Within sixty days following receipt 
of a notice of contest, the Attorney General shall cause 
to be forwarded to the organization by registered mail a 
statement of the grounds upon which the designation was 
or is proposed to be made and written interrogatories with 
respect thereto. In the case of organizations designated 
pursuant to Paragraph 3, Part III of Executive Order 
No. 9835, such statement may include information obtained 
since the designation. 


Section 41.3 Repry sy Orcanization. The organization, 
within sixty days following receipt of such statement and 
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interrogatories, may file a verified reply which shall be 
signed by the executive officers (or persons performing 
the ordinary and usual duties of executive officers) of such 
organization. The reply shall answer each interrogatory 
completely and with particularity and shall be limited to 
statements of fact. The organization may also submit 
supporting affidavits with its reply. Failure to answer 
any interrogatory or any part thereof shall be deemed an 
admission of the truth of the facts to which such inter- 
rogatory or part thereof refers. The submission of an 
evasive reply to any interrogatory or any part thereof 
shall likewise be deemed an admission of the facts to which 
such interrogatory or part thereof refers. Failure of the 
organization to file a reply within the sixty days provided 
therefor shall constitute an acquiescence in designation. 


Section 41.4 Reqvesr ror Hearinc. Any organization 
filing a reply as provided in this Part may accompany its 
reply with a written request for a hearing. In the absence 


of such request, the Attorney General shall determine the 
matter on the basis of the information available to him and 
the reply of such organization. 


Section 41.5 Notice or Heazixc. Upon receipt of a 
request as provided in Section 41.4, the Attorney General 
will set a date and fix a place for hearing and notify the 
organization thereof by registered mail. 


Section 41.6 Dzravur. When an organization declines 
or fails to appear at any scheduled hearing, the Attorney 
General shall without further proceedings determine the 
matter on the basis of the information available to him and 
the reply of the organization. 


Section 41.7 Hxeaztsc Boarp or Orricer. For the 
purpose of conducting any hearing as provided in this 
Part the Attorney General shall assign such officer or 
board as he shall deem necessary. 
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Section 41.8 Hearne, (a) If upon the basis of the 
statement, interrogatories, reply and affidavits (if any) 
submitted as provided in this Part it appears to the board 
or hearing officer that a determination may appropriately 
be made without the taking of evidence, the proceeding 
may be conducted without the taking of such evidence. 


(b) The Attorney General, at his election, may rely 
upon the statement of grounds upon which the designation 
was or is proposed to be made, or may introduce evidence 
in support thereof or supplemental thereto, or in rebuttal 
of any evidence received on behalf of the organization. 


(c) Hearings before a board or officer shall be informal 
and shall be conducted in an orderly and impartial manner. 


(d) An organization shall be entitled to appear by 
counsel or other representative of its own choice. 


(e) Testimony shall be given under oath or affirmation. 


(f) The ordinary rules of evidence need not be adhered 
to at the hearings but reasonable bounds shall be main- 
tained as to relevancy, competency and materiality. Both 
the Attorney General and the organization may introduce 
such evidence as the board or officer may deem proper in 
the particular case. In the discretion of the board or 
officer, the affidavit of any witness may be received in lieu 
of his oral testimony. 


(g) Whenever, in the judgment of the board or officer, 
the proposed testimony of any witness appears to be 
irrelevant, immaterial, cumulative, or repetitious, the 
board or officer may refuse to receive such testimony. 


(bh) All objections to the admission or exclusion of 
evidence or other rulings of the board or officer shall be 
limited to a concise statement of the reasons therefor and 
shall be made part of the record. Argument upon such 
objections may be limited in the discretion of the board 
or officer. 
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(i) The board or officer shall be authorized to receive as 
evidence on behalf of the Attorney General information or 
documentary material, in summary form or otherwise, 
without requiring disclosure of classified security informa- 
tion or the identity of confidental informants. 


(j) Witnesses testifying before the officer or board shall 
be subject to cross-examnation, provided that no witness 
on behalf of the Government shall be required to disclose 
classified security information or the identity of confiden- 
tial informants. 


(k) If in the course of a hearing any witness or other 
participant is guilty of misbehavior which obstructs the 
hearing, such person may be excluded from further par- 
ticipation in the hearing. 


Section 41.9 Recorpixe or Testmony. The testimony 
and proceedings at the hearing shall be recorded and tran- 
scribed by a person or persons designated by the Attorney 


General and made part of the record. The organization, 
by its counsel or authorized representative, shall be 
entitled to inspect the transcript, and, upon request and 
at its cost, shall be furnished a copy thereof. 


Section 41.10 Derrermination. Within a reasonable 
time following completion of any proceeding hereunder, 
the Attorney General shall make a determination on the 
record which shall include the statement of the grounds, 
interrogatories, replies to the interrogatories, affidavits, 
and testimony elicited at the hearing and other documents 
and papers filed in the proceeding, and shall notify the or- 
ganization of the determination by registered mail. In 
making his determination the Attorney General shall take 
into consideration any handicap imposed upon an organi- 
zation by the non-disclosure to it of classified security 
information or the identity of confidential informants and 
by reason of the lack of opportunity to cross-examine 
confidential informants. 
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Section 41.11 Previous Desicnations Nor A¥FFEctep. 
The promulgation of the rules of procedure contained in 
this Part shall not be deemed a revocation of any designa- 
tion made by the Attorney General pursuant to Paragraph 
3, Part III of Executive Order No. 9835, but each such 
designation shall continue in effect unless the administra- 
tive process herein provided is invoked by the organiza- 
tion affected and upon completion thereof a contrary de- 
termination is made by the Attorney General as to such 
organization. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are pre- 
sented in this appeal: 

1. Whether appellant having rejected its administrative 
remedy is foreclosed from judicial relief of the character here 
sought since it has not exhausted its administrative remedy. 

2. Whether an organization which failed to file a reply as 
required by the Rules of Procedure prescribed by the Attorney 
General under Executive Order 10450 was properly designated 
as an organization within the purview of the Executive Order 
as provided by said Rules. 
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Executive Orders and Administrative Regulations: 
Executive Order 9835 (12 F. R. 1935) 
Executive Order 10450 (18 F. R. 2489) 
Attorney General’s Rules of Procedure (18 F. R. 2619), 28 C.F. R. 
Pt. 41... ne + - + ee eee nee enn 
Order designating appellant as organization within the purview 
of Executive Order 10450 (19 F. R. 655) 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court grant- 
‘ing judgment on the pleadings for appellee, defendant below. 
Appellant filed a complaint for injunctive relief against the 
Attorney General challenging the legality of its designation as 
an organization within the purview of Executive Order 10450 
(18 F. R. 2489) and Executive Order 9835 (12 F. R. 1935). 
Executive Order 10450 requires the Attorney General to fur- 
nish the heads of all federal departments and agencies the 
names of organizations which he designates, after appropriate 
investigation, as totalitarian, fascist, communist, or subver- 
sive; as advocating or approving the use of force and violence 
to deny others their rights under the Constitution; or as seek- 
ing to alter the form of government of the United States by 
unconstitutional means. Appellant was designated as such an 
organization on January 22, 1954 (19 F. R. 655). 


Administrative action 


On April 29, 1953, in accordance with the Rules of Procedure 
governing designation proceedings (28 C. F. R. 41.1 et seq., 
printed in the appendix to appellant’s brief, p. 25), notice was 
furnished appellant that the Attorney General proposed to 
designate it as an organization coming within the purview of 
Executive Orders 9885 and 10450. A copy of the Rules of 
Procedure governing designation proceedings was furnished 
appellant with this notice (J. A. 21). 

The Rules furnished to appellant with the Statement of 
Grounds and Interrogatories set forth the administrative pro- 
cedures governing proposed designations. Within ten days 
following receipt of notice by registered mail of the proposed 
action, the organization may file a notice that it intends to 
contest the designation. Failure to contest the proposed ac- 
tion may result, after an appropriate examination, in the desig- 
nation of the organization. Section 41.3. Within sixty days 
after a proposed designation is contested, the Attorney Gen- 
eral must furnish the organization in question with a statement 

(1) 
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of the grounds upon which the contemplated action is based 
and written interrogatories. The organization is given sixty 
additional days after receipt of the Statement of Grounds and 
Interrogatories within which to reply. With its reply the 
organization may submit supporting affidavits and a request 
for an administrative hearing. Because of their relevance to 
‘this case, we set forth in full the Rules governing replies and 
requests for hearing: 
Section 41.3 Reply by Organization. 

The organization, within sixty days following receipt 
of such statement and interrogatories, may file a veri- 
fied reply which shall be signed by the executive officers 
(or persons performing the ordinary and usual duties 
of executive officers) of such organization. The reply 
shall answer each interrogatory completely and with 
particularity and shall be limited to statements of fact. 
The organization may also submit supporting affidavits 
with its reply. Failure to answer any interrogatory or 
any part thereof shall be deemed an admission of the 
truth of the facts to which such interrogatory or part 
thereof refers. The submission of an evasive reply to 
any interrogatory or any part thereof shall likewise be 
deemed an admission of the facts to which such inter- 
rogatory or part thereof refers. Failure of the organ- 
ization to file a reply within the sixty days provided 
therefor shall constitute an acquiescence in designation. 
Section 41.4 Request for hearing. 

Any organization filing a reply as provided in this 
Part may accompany its reply with a written request 
for a hearing. In the absence of such request, the At- 
torney General shall determine the matter on the basis 
of the information available to him and the reply of 
such organization. 


The hearing required by the Rules is to be conducted infor- 
mally, and in an orderly and impartial manner, before a board 
or officer selected by the Attorney General. Sections 41.7, 
41.8 (e). During the proceedings an organization is entitled: 
to be represented by counsel of its own choice (Sec. 41.8 (d)); 
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to introduce relevant or material evidence (Sec. 41.8 (f)); to 
file objections to, and be heard on, the admission or exclusion 
of evidence (Sec. 41.8 (h)) ; to cross-examine witnesses insofar 
as consistent with interests of national security (Sec. 41.8 (j)); 
and to inspect or be furnished with, on payments of costs, a 
transcript of the proceedings (Sec, 41.9). Relevant or mate- 
rial evidence, in summary form where full disclosure would be 
inimicable to the security of the nation (Sec. 41.8 (i)), may 
also be introduced on behalf of the Attorney General (Sec. 
41.8 (b) (g)). 

Within a reasonable time following completion of the hear- 
ing, the Attorney General is required to make his final deter- 
mination on the basis of the entire record, and to notify the 
organization in question by registered mail. Section 41.10. 
Any handicap imposed upon an organization by virtue of the 
non-disclosure of classified security information or the identity 
of confidential informants is to be taken into consideration 
by the Attorney General in making his final determination. 

As provided in these Rules, appellant’ responded on May 8, 
1953, with notice that it intended to contest the designation 
(J. A. 22). Thereafter, on July 8, 1953, the Attorney General 
served a Statement of Grounds and Interrogatories upon the 
appellant (J. A. 23). The grounds stated for the proposed 
designation were, in brief, that the Association of Lithuanian 
Workers was organized to serve as an instrument of the Com- 
munist Party, and that it was presently furthering Communist 
purposes: (J. A. 23, 26). The interrogatories consisted of 
twenty-three requests for information about the organization, 
its operation and Communist activities or affiliations of the 
appellant and its members (J. A. 26-38). 

On September 8, 1953, appellant wrote a letter to the Attor- 
ney General in which it asserted that it was not carrying out 
the policies of the Communist Party and that its activities 
were confined to the operation of a fraternal insurance- 
beneficiary organization. The letter stated the Association’s 
view that the rules of procedure would not permit it to have a 
fair hearing. It concluded with a request that the designation 
Proceeding be discontinued and a statement that if the Attor- 
ney General persisted in the proposed designation, it would seek 
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relief in the courts (J. A. 39, 41). The letter was not verified 
nor did it contain a request for a hearing. 

On October 4, 1953, counsel for the Association, Harold I. 
Cammer, Esq., wrote to the Attorney General objecting to 
the interrogatories on the ground that all except the first three 
were impossible to answer or asked information which it was 
improper for the Attorney General to elicit. Mr. Cammer 
stated that the Association desired a hearing pursuant to the 
Attorney General’s rules. He requested that his letter be 
regarded as a motion to withdraw all the interrogatories except 
the first three and as a request for a hearing. 

On November 25, 1953, the Assistant Attorney General in 
charge of the Criminal Division, Mr. Warren Olney, III, Esq., 
replied to Mr. Cammer’s letter. He stated that the request 
for a hearing was neither in time nor in the form required by 
the Attorney General’s Rules and that the Department had 
interpreted appellant’s letter of September 8, 1953, as a rejec- 
tion of the hearing provided for under the Rules. Counsel for 
appellant then wrote a second letter on December 4, 1953, 
asserting that appellant did not reject a hearing and renewing 
the request for withdrawal of the interrogatories and for a 
hearing (J. A. 9). 

After considering appellant’s letter of September 8, the 
Attorney General determined that appellant had not com- 
plied with the rules governing designation proceedings. Ac- 
cordingly, on February 4, 1954, there was published in the 
Federal Register an order dated January 22, 195§, setting 
forth appellant’s designation as an organization within the 
purview of Executive Order 10450 (19 F. R. 655). It read, 
in pertinent part: 

Following notice of proposed designation under Execu- 
tive Order No. 10450, the organizations listed below filed 
notice of contest of such designation and were therefore 
forwarded by registered mail a statement of the grounds 
upon which the designation was proposed to be made, 
together with interrogatories with respect thereto. Sec- 
tion 41.3 of the rules of procedure with respect to notice, 
hearing and designation of organization in connection with 
the Federal employee security program (18 F. R. 2619; 
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28 C. F. R. 41.1 to 41.11) provides that within sixty days 
following receipt of such statement and interrogatories the 
organization shall file a verified reply, answering each 
interrogatory completely and with particularity. The fol- 
lowing organizations have failed to comply in the manner 
‘required by said Sec. 41.3 of the rules, and these organ- 
izations are therefore designated pursuant to Executive 
Order No. 10450: 

Association of Lithuanian Workers (also known as 
Lietuviu Darbininku Susivienijimas). 

Proceedings below 


Following its designation, appellant, on February 1, 1954, 
filed this action in the District Court to enjoin the Attorney 
General from continuing appellant’s designation as an organ- 
ization within the purview of Executive Order 10450 ; and to 
require him to notify all departments and agencies and the 
public that such designation was withdrawn. Appellant 
alleged that it conducted a fraternal insurance business; that 
it is not an organization of any of the kinds referred to in Exec- 
utive Orders 10450 and 9835; and that the Attorney General’s 
action in designating it was illegal and unconstitutional in that 
it was accomplished without a hearing in violation of the Attor- 
ney General’s rules, the Administrative Procedure Act, and the 
due process clause of the Fifth Amendment; that Executive 
Orders 10450 and 9835 were unconstitutional on their face and 
as applied under the First, Fifth, Ninth and Tenth Amend- 
ments, as well as under the prohibition against bills of attain- 
der; that the Attorney General’s Rules of Procedure violate 
the Administrative Procedure Act and the due process clause 
of the Fifth Amendment; and that appellant’s designation 
violated Executive Orders 10450 and 9835 because it was made 
without an appropriate investigation and determination, and 
was contrary to fact. 

The Attorney General filed an answer in which he averred 
that appellant is an organization which serves the purposes of 
the Communist Party; denied appellant’s allegation that it is 
not an organization within the purview of Executive Order 
10450 and 9835; challenged appellant’s conclusions as to the 
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constitutionality and legality of its designation and of the gov- 
erning Rules of Procedure; and set forth as a separate defense 
that appellant’s failure to avail itself of its opportunity to ob- 
tain a full administrative hearing precluded it from judicial 
relief (J. A. 12-20). With this answer were filed exhibits 
tracing the administrative history of the proceedings leading 
to appellant’s designation (J. A. 21-43). 

On May 16, 1955, the Attorney General moved for judgment 
on the pleadings, or, in the alternative, for summary judgment. 
On August 11, 1955, the District Court granted his motion for 
judgment on the pleadings without opinion (J. A. 45). 


EXECUTIVE ORDERS AND REGULATIONS INVOLVED 


Executive Order 10450 (18 F. R. 2489), Executive Order 
9835 (12 F. R. 1935), and the Rules of Procedure prescribed 
by the Attorney General with respect to notice, hearing and 
designation under these Orders (28 C. F. R. Part 41) are set 
forth, in pertinent part, in the appendix to appellant’s brief, 
pages 24 through 30. 


SUMMARY OF ARGUMENT 
I 


Appellant was designated because it refused to comply 
with the Rules of Procedure governing the administrative pro- 
ceedings against it. It contends that the Attorney General did 
not have substantive power to designate. This contention is 
not open here because it was definitively settled in Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U. S. 123, and in 
National Lawyers Guild v. Brownell, 96 App. D. C. 252, 225 
F. 2d 552. It further argues that the Rules of Procedure gov- 
erning designation proceedings are illegal and unconstitutional 
and that its designation was unfounded and contrary to fact. 
These issues are not open here because appellant has failed to 
exhaust the administrative remedies which were available to it. 
National Lawyers Guild v. Brownell, 96 App. D. C. 252, 225 
F. 2d 552. Specifically, it did not reply to the Statement of 
Grounds nor did it respond by answer or by specific objections 
to the Interrogatories which were served upon it in the admin- 
istrative proceedings. Instead, it sent a letter which indicated 
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that it would seek judicial relief if the administrative proceed- 
ings were not discontinued. This was a rejection of the 
administrative procedures. 

Appellant cannot meet the “exhaustion” requirement by de- 
fault. This Court so indicated in National Council of Soviet- 
American Friendship v. Brownell, 94 App. D. C. 341, 215 F. 2d 
870. The exhaustion rule is founded upon long established 
principles of judicial administration intended to avoid unneces- 
sary constitutional determinations. Aircraft and Diesel Eqpt. 
Co. v. Hirsch, 331 U. S. 752, 772. These considerations are 
clearly applicable here. 

II 


Appellant contends that its designation for refusing to 
comply with the rules was arbitrary. But a respondent in an 
administrative proceeding is no more privileged to ignore the 
rules of procedure than is a litigant in the courts. A right to 
a hearing is not so absolute that it cannot be denied for failure 
to comply with reasonable pre-hearing requirements. Ham- 
mond Packing Co. v. Arkansas, 212 U. S. 332, 351; Societe 
Internationale v. Brownell, 96 App. D. C. 232, 225 F. 2d 532. 

Appellant deliberately refused to respond to the Statement 
of Grounds and Interrogatories, and by its letter indicated 
that it would not avail itself of the available administrative 
remedy. The Attorney General was not required to except 
appellant from the rules as requested, in effect, in a subsequent 
letter from appellant’s counsel. Thus, it was properly desig- 
nated for its default. This designation for default. was sup- 
ported by a sufficient factual basis to justify this action. It, 
fully accords, therefore, with the requirements of due process. 


I. Appellant is foreclosed from challenging the Rules of 
Procedure and the factual basis fer its designation because 
it failed to exhaust its administrative remedies 


Appellant was designated as an organization within the 
purview of Executive Order 10450 because it defaulted in the 
administrative proceedings against it. Specifically. it failed to 
file a reply to the Statement of Grounds and Interrogatories 
served upon it in the manner required by Rule 41.3 of the 
governing Rules of Procedure. A copy of these rules was served 
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upon. the organization with the Statement of Grounds and: 
Interrogatories. As we have seen, the Rules provide: 


Section 41.3 Reply by Organization. 

* * * The reply shall answer each interrogatory com- 
pletely and with particularity and shall be limited to 
statements of facts. * * * Failure of the organization 
to file a reply within the sixty days provided therefor 
shall constitute an acquiescence in designation. 
Section 41.4 Request for Hearing. 

Any organization filing a reply as provided in this 
Part may accompany its reply with a written request 
for a hearing. In the absence of such request, the 
Attorney General shall determine the matter on the 
basis of the information available to him and the reply 
of such organization. 


Appellant did not reply to the Statement of Grounds and 
Interrogatories. Instead, it wrote to the Attorney General a 
letter (J. A. 39) denying the basic charge that the organization 
was-carrying out the policies of the Communist Party, assert- 
ing that its activities were confined to fraternal-beneficial 


insurance and objecting generally to the rules of procedure 
governing the proposed designation. The letter concluded: 


In view of the foregoing, we respectfully request that 
you discontinue this proceeding against the Association. 
Should you persist in your avowed purpose to list it, 
the Association will have no alternative except to seek 
justice in the courts. 


The letter did not request a hearing nor did it make any refer- 
ence to the Interrogatories either by answering them or by 
entering specific objections to them. It was not verified as 
required by Rule 41.3. In the light of all these factors and 
especially in view of the last paragraph of its letter, the Attor- 
ney General determined that the organization was not con- 
testing the proposed designation through the administrative 
procedures provided for in the governing rules. It was conse- 
quently designated for failure to contest the proceedings in 
the manner required by the Rules. 
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In’seeking ‘to set aside its designation, appellant: raises three 
principal contentions: first, that the Constitution denies the 
Attorney General power to designate organizations; second, 
that the rules of procedure governing designation proceedings 
are an unconstitutional denial of due process; * and third, that 
appellant’s designation was unfounded and contrary to fact. 

At the outset we submit that the question of whether the 
Attorney General has the substantive power to designate ap- 
pellant is not open here because it was answered by Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U. S. 123, and 
by National Lawyers Guild v. Brownell, 96 App. D. C. 252, 
225 F. 2d 552. 


In the Lawyers Guild case, this Court said: 

When the Joint Anti-Fascist case was before this 
court we had held flatly that the Executive Order was 
valid and that it authorized the listing. If the Supreme 
Court had been of opinion that the Attorney General 
has no power whatever to designate organizations under 
the Executive Order, it seems to us the issue of a factual 
basis for a listing would have been immaterial and that 
the Court would necessarily have said so. Instead it 
remanded for such a factual determination. 


This ruling definitely settled the issues raised by appel- 
lant’s first contention. 

Appellant is precluded from raising its remaining conten- 
tions because, through its own default, it has failed to exhaust 
administrative remedies which were available to it? It is a 


* Appellant also urges that the Rules of Procedure are inconsistent with 
the Administrative Procedure Act. 5 U. S.C. 1001 et seq. This objection 
was considered in National Lawyers Quild vy, Brownell, 9% App. D. C, 252, 
225 F. 2d 552, and the Court there held the Rules could permit a hearing in 
accord with the requirements of the Administrative Procedure Act, Apart 
from this, the Act expressly excepts the proceedings challenged here from 
its scope. 5 U.S. C. 1004 (2). Nor are designation proceedings adjudica- 
tions “required by statute to be determined on the record after opportunity 
for an agency hearing * * *” 5 U. S. C. 1004. Finally, as will be shown, 
appellant’s own actions have foreclosed it from challenging the Rules of 
Procedure in any respect. 

*Even assuming appellant could raise constitutional objections against 
the procedures governing its designation under Executive Order 10450, it is 
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“Jong settled rule of judicial administration that no one is en- 
titled to judicial relief for a supposed or threatened injury 
until the prescribed administrative remedy has been ex- 
 hausted.” Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 
41, 50-51; Aircraft and Diesel v. Hirsch, 331 U.S. 752; Allen v. 
Grand Central Aircraft, 347 U.S. 535. 

This requirement applies with equal force where the admin- 
istrative process has not been completed and where it has been 
abandoned or rejected as in this case. Cf. Yakus v. United 
States, 321 U. S. 414, 434. This was clearly demonstrated in 
National Lawyers Guild v. Brownell, 96 App. D. C. 252, 225 
F. 2d 552, in which this Court held that an organization chal- 
lenging the validity of the designation program would have 
to pursue the available administrative remedies to the end 
before seeking judicial relief. In effect, appellant now asserts 
that to avoid the holding in Lawyers Guild, it has only to sit 
back until it has defaulted and then raise the same constitu- 
tional issues which the court said could not be raised until the 
administrative procedures had ben exhausted. This we submit 
it cannot do. 

In the Lawyers Guild case, the court had before it the Attor- 
ney General’s Rules of Procedure and a Statement of Grounds 
and Interrogatories by which a proposed designation had been 
initiated. It noted that if an organization failed to contest 
the proposed designation, it ripens into a determination. It 
further noted that unfair, burdensome or irrelevant inter- 
rogatories could be challenged by express objection. It fully 
considered the Guild’s arguments that the designation program 
was both substantively and procedurally invalid, but it held 
that the Guild must exhaust its administrative remedies. 

Appellant is in the same position which the Guild occupied 
after it was instructed to complete the administrative process. 
The issue is thus whether an organization which is required 
to exhaust its administrative remedies can ignore the court’s 


plain that the Attorney General's rules of procedure fully satisfy the con- 
stitutional requirements of due process. United States v. Nugent, 346 U. S. 
1; Bailey v. Richardson, 86 App. D. C. 248, 183 F. 2d 46, affirmed by an 
equally divided court, 341 U. S. 918; cf. National Lawyers Guild v. Brownell, 
96 App. D. C, 252, 225 F. 2d 552. 
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rulings to that effect, disregard the exhaustion requirement 
and still complain here of error in the merits of its designation 
or the procedures controlling it. 

This Court’s decision in National Lawyers Guild is not so 
easily circumvented. It controls here with the same force 
that it would have if, after this Court’s decision remanding the 
case for further administrative proceedings, the Guild had pur- 
sued appellant’s course. One required to exhaust his admin- 
istrative remedies cannot do so by simply defaulting. “The 
theory of exhaustion of administrative remedies by default is 
without support in precedent or in reason. Olinger v. Part- 
ridge, 196 F. 2d 986, 987 (C. A. 9). 

The application of the “exhaustion” rule to the facts here, 
has been made abundantly clear by this Court in National 
Council of Soviet-American Friendship v. Brownell, 94 App. 
D. C. 341, 215 F. 2d 870. In that case, this Court reversed a 
ruling below that an action to review an organization’s desig- 
nation had become moot. The District Court had found that 
the designation program under Executive Order 9835, which 
was being challenged, had been discontinued and an entirely 
new program under Executive Order 10450 substituted for it. 
The program under Executive Order 10450, as we have seen, 
extended to the appellants a new administrative opportunity 
to challenge its designation, an opportunity of which the appel- 
lants there too had not availed themselves. In reversing the 
determination of mootness, this Court found that there was 
a controversy between the parties even though Executive Order 
9835 was revoked by Executive Order 10450. The Court care- 
fully noted, however, that the appellants, who had not availed 
themselves of the administrative remedies offered them, were 
to be allowed ten days from the date of the District Court’s 
order on remand to invoke their administrative remedies. It 
warned them that if they failed to act within this period, the 
Government could renew its motion to dismiss the suit for fail- 
ure to exhaust. Despite this warning, the Council of Soviet- 
American Friendship refused to exhaust its administrative 
remedy. Accordingly, the Government moved for summary 
judgment in the District Court on the ground that the Council, 
by its deliberate inaction, had foreclosed itself from judicial 
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relief. The District Court agreed and granted the motion, 
saying: 

It appears that since the plaintiffs have not pur- 
sued the administrative remedy, under the Attorney 
General’s rules such action must be held to constitute 
an acquiescence in the designation. We do not be- 
lieve that plaintiffs were entitled to assume, as they 
did, that the administrative hearings would be a sham. 
Likewise, we cannot assume, it not appearing, that the 
type of hearing provided would not comply with that 
required by the Fifth Amendmenti to the Constitu- 
tion. * * * Plaintiffs were not entitled to assume, 
especially in view of the mandate of the Court of Ap- 
peals in this case and the recent decision in National 
Lawyers Guild v. Brownell (D. C. Cir. No. 12495, July 
14, 1955), that refusal to take advantage of available 
administrative remedies would not preclude them from 
obtaining judicial review of the controversy in ques- 
tion. See Allen v. Grand Central Aircraft Co., 347 
U.S. 535 (1954), Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 U. S. 123, 162, 172 (1951), and 
Yakus v. United States, 321 U.S. 414 (1944). 

National Council of American-Soviet Friendship v. 
Brownell, D.C. D.C. No. 2663-48, unreported opinion 
by Judge Youngdahl, dated November 15, 1935. 


We submit the same principles control here. Thus, when 
appellant, who had Rules 41.3 and 41.4, before it, refused to 
-file a formal reply to the Statement of Grounds, or respond 
in any way to the interrogatories, it rejected the administra- 
tive remedies offered it under the designation program. 
When it chose this course, its own action foreclosed it from 
judicial review of the rules of procedure or the merits of its 
designation. To hold otherwise would render meaningless the 
exhaustion rule and nullify the decision of this Court in Na- 
tional Lawyers Guild v. Brownell, supra. 

The foregoing principle has been sustained many times in 
suits complaining of final administrative action affecting val- 
uable legal interests. Thus, one who has failed to use Selective 
‘Service procedures :to challenge his draft classification cannot 
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urge error in this classification in a criminal prosecution for 
draft violation; Falbo v. United States, 320 U.S. 549; United 
States v. Palmer, 223 F. 2d 893 (C. A. 3); ef. Olinger v. 
Partridge, 196 F. 2d 986 (C. A. 9); it is a sufficient answer to 
contentions that ceiling price regulations are unconstitutional 
that those complaining have failed to seek the administrative 
remedy open to them; Yakus v. United States, 321 U. S. 414, 
434; failure to appear at a hearing for which sufficient notice 
was given precluded judicial challenge to a customs assess- 
ment; Harnshaw v. United States, 146 U.S. 60; and the same 
rule has been applied in other areas of administrative action 
such as dismissals from Civil Servee, Young v. Higley, 95 App. 
D. C. 122, 220 F. 2d 487; Haas v. Overholzer, 96 App. D. C. 22, 
223 F. 2d 314; and Post Office fraud orders, Curtis v. Schaeffer, 
137 F. Supp. 683 (D. C.S. D.N. Y.). 

Appellant further urges that Cole v. Young, 96 App. D. C. 
379, 381; 226 F. 2d 337, 339 is contrary to this clearly estab- 
lished principle. In that case, the critical question was whether 
Cole’s dismissal under the provisions of Executive Order 10450 
was authorized by statute. In holding that his refusal to pur- 
sue the administrative remedies available to him still left this 
question open, this Court did not depart from the long estab- 
lished rule that one who fails to exhaust his administrative 
remedies is precluded from seeking review of the validity of 
the procedures he has rejected or the factual merits of the ac- 
tion taken against him. Obviously, one who has defaulted has 
no standing to challenge the constitutionality of the rules gov- 
erning a hearing procedure which he has rejected by his own 
actions. Nor can he challenge the merits of a determination 
after he has rejected his right to contest that issue in the ad- 
ministrative proceedings. See Lichter v. United States, 334 
U.S. 742, 792. 

Appellant’s reliance on Parker v. Lester, 227 F. 2d 708 is 
equally misplaced. That case held that merchant seamen 
challenging the Port Security Program did not need to exhaust 
an administrative procedure that was found on its face to be 
procedurally deficient. In National Lawyers Guild v. Brownell, 
however, it was held that the administrative remedies chal- 
lenged here must exhautsed. The rule to be applied in this 
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case, in which final action has been taken by defult, is simply 
a corrollary to the rule in National Lawyers Guild that admin- 
istrative remedies must be exhausted. If the Court will not 
hear a litigant before his administrative remedies have been 
exhausted, then he is precluded from judicial relief if he has 
caused final action to be taken against him by default. Neces- 
sarily, the test for the two situations is the same. Were it 
otherwise, a litigant remanded to his administrative remedy 
could simply refuse to take a further part in the proceedings 
and thereby reduce the exhaustion requirement to a nullity. 

The considerations upon which the exhaustion doctrine is 
based make obvious its application here. The rule rests upon 
the important consideration that the exhaustion of an admin- 
istrative remedy may yield a result which will obviate the 
need for any judicial determination or render precise the exact 
scope of decision necessary. Aircraft and Diesel Eqpt. Co. 
v. Hirsch, 331 U. 8. 752, 772; Rescue Army v. Municipal Court 
of Los Angeles, 331 U.S. 549, 568. 

Appellant cannot simply ignore these considerations and 
still be heard to complain of administrative action it refused 
to contest. 


Il. Appellant was properly designated for failure to comply 
with the Rules of Procedure governing designation pro- 
ceedings 


In a final effort to avoid the “exhaustion” rule, appellant 
asserts that the application of the Attorney General’s Rules 
of Procedure to the facts of this case was arbitrary and unrea- 
sonable. There can be no question that the failure of appellant 
to comply with these Rules was deliberate and intentional. 
Nor can there be any doubt that in so doing it knew that the 
Rules thereupon made its designation final. In these circum- 
stances the designation by default taken against appellant 
accords with long recognized judicial and administrative sanc- 
tions essential to the preservation of orderly legal procedure. 
A respondent in an administrative proceeding is no more privi- 
leged to ignore rules of procedure than is a litigant in the courts. 
Thus, a litigant who fails to make a good faith effort to comply 
with a court’s order to respond to interrogatories, or produce 
documents, or perform other pre-trial duties may be foreclosed 
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from being heard further and defaulted. This is not only con- 
sistent with due process but is necessary if there is to be any 
orderly procedure at all. Societe Internationale v. Brownell, 
96 App. D. C. 282, 225 F. aq 532. Cf. Hammond Packing Co. 
v. Arkansas, 212 U. S. 322. 

In the Hammond Packi 
State of Arkansas under i 


just as to cause it to be want: 

Supreme Court noted that all 

fide effort to comply. Because 

clined to obey the order and st 

its lawful rights and privileges, even if that course of conduct 
was taken because of a contrary conception as to the meaning 
of the statute, it is not within our province to afford relief be- 
cause of an error of judgment in this respect.” 212 U.S, 322, 
347. 

In this case, appellant had adequate notice from the copy 
of the rules furnished to it that it was obliged to make a good 
faith reply to the Statement of Grounds and Interrogatories. 
Those Interrogatories which it believed unduly burdensome 
could have been attacked by specific objection. See National 
Lawyers Guild v. Brownell, 96 App. D. C. 252, 225 F. 2d 552. 
But appellant declined to file any reply at all. Instead, it 
informed the Attorney General that it intended to rely upon 
its remedies in the courts unless the proceedings against, it 
were abandoned. In view of appellant’s failure to reply in 
the manner required by the rules, the Attorney General was 
justified in taking final action against the organization. 

The letter dated October 4, 1956, from appellant’s counsel 
did not correct appellant’s defaults. The Attorney General 
“was not obligated to make plaintiff an exception to general 
administrative procedure.” National Council of Soviet- 
American Friendship v. Brownell, D.C. D. C., Civil No. 2663- 
48, unreported opinion by Judge Youngdahl, dated November 
15, 1955. 
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Appellant’s argument that a hearing is an absolute right 
which cannot be conditioned upon response to interrogatories 
flies in the face of long-established judicial practice. That 
right is not so absolute that it cannot be denied for failure to 
comply with reasonable prehearing requirements. Interests of 
the highest value may be foreclosed even without the fault 
of a litigant if he does not comply with the rules of procedure 
which provide an orderly framework for the hearing accorded 
him by law. Cf. Societe Internationale v. Brownell, 96 App. 
D. C. 232, 225 F. 2d 532. A fortiori the same rules apply to 
administrative proceedings. 

In this case, the appellant demonstrated his rejection of the 
governing administrative procedures by refusing to reply to 
the Statement of Grounds as provided in the rules; by failing 
to answer the Interrogatories addressed to it; and by expressly 
indicating its intent to ignore the administrative proceedings 
and seek remedies elsewhere unless the proposed designation 
was abandoned. Appellant made no effort to comply with the 
requirement that a good faith response be made to the State- 
ment of Grounds and Interrogatories. Indeed, by the toneand 
contents of its letter, appellant could have intended no other 
end than te ignore the Statement of Grounds and Interroga- 
tories, and instead stand upon what it considered to be consti- 
tutional and legal objections to the proceedings. That this 
could operate as a waiver of its rights was tardily recognized 
by the counsel for the organization in his letter of October 4, 
1953. The objections entered at that time, however, were too 
late. The requirements of the rules had been deliberately 
ignored even though the appellant had full notice of the con- 
sequences which would follow. In this circumstance, the 
Attorney General could have acted in no other way under the 
Rules than to designate appellants. 

Appellant’s designation as an organization within the pur- 
view of Executive Order 10450 was not accomplished upon 
bare procedural grounds. The initial proposal to designate 
was not “a mere opening move without substance.” National 
Lawyers Guild v. Brownell, 96 App. D. C. 252, 255, 225 F. 2d 
552, 555. It was undertaken only after the Attorney General 
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had determined upon the basis of an appropriate investigation 
that the organization appeared to be one which should be 
designated as within the purview of Executive Order 10450, 
28 C. F. R. 41.1 (Supp. 1956). In addition, the Rules provide 
that “failure to answer any interrogatory or any part thereof 
shall be deemed an admission of the truth of the facts to which 
such interrogatory or part thereof refers.” 28C. FR. 413 
(Supp. 1956). In the absence of specific objections to the 
Interrogatories, this provision was properly invoked to sup- 
port a factual basis for appellant’s designation. Appellant’s 
refusal to respond to the Interrogatories provided a reasonable 
basis for presuming the truth of the Matters contained in them. 
When all of these factors are considered in the light of appel- 
e Interrogatories, sufficient 
grounds for appellant’s designation for default are plain. Its 
designation for its default fully accords with the requirements 
of due process. Appellant cannot now ask this Court to set 
aside a determination which, by deliberate action on its part, 
and with full knowledge of the consequences, it invited, 


CONCLUSION 


For the foregoing reasons the judgment of the District Court 
should be affirmed. 


Respectfully submitted. 


Grorce Cocnran.Dovs, 
Assistant Attorney General. 
Otiver Gascx, 
United States Attorney. 
Pau A. SWEENEY, 
Enwarp H. Hickey, 
Howazp E. Sxarmo, 
Attorneys, 
Department of Justice. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are pre- 
sented in this appeal: 

1. Whether appellant, having rejected its administrative 
remedy, is foreclosed from judicial relief of the character here 
sought since it has not exhausted its administrative remedy. 

2. Whether an organization which failed to file a reply as 
required by the Rules of Procedure prescribed by the Attorney 
General under Executive Order 10450 was properly designated 
as an organization within the purview of the Executive Order 


as provided by said Rules. 


397868—56——1 (x) 


r failure to comply with 
lesignation proceedings. _ 


v. Brownell, 
dated November 


wSnabussmonwace 6, 8,9, 11, 12, 14, 15 
Olinger v. Partridge, 196 F. 2d 986 (C. A. 9) 
Parker v. Lester, 227 F. 2d 708. 
Rescue Army v. Municipal Court of Los Angeles, 331 U. 8. 549___ 
Societe Internationale v. Brownell, 96 App. D. C. 232, 225 F. 2d 
SSdesepsastencasccceccuca 6, 13, 14 
United States v. Nugent, 346 U.S. 1 
United States v. Palmer, 223 F. 2d 


eBaedaeUsnieeecnceuscucee 1+4, 6 
Order designating appellant as organization within the purview 
of Executive Order 10450 (19 F. R. 655) 


(a 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court grant- 
ing judgment on the pleadings for appellee, defendant below. 
Appellant filed a complaint for declaratory judgment and in- 
Junctive relief against the Attorney General challenging the 
constitutionality and legality of its designation as an organi- 
zation within the purview of Executive Order 10450 (18 F. R. 
2489) and Executive Order 9835 (12 F. R. 1935). 

Executive Order 10450 requires the Attorney General to 
furnish the heads of all federal departments and agencies for 
use in connection with the security program for federal em- 
ployees the names of organizations which he designates, after 
appropriate investigation, as totalitarian, fascist, communist, or 
subversive; as advocating or approving the use of force and 
violence to deny others their rights under the Constitution; or 
as seeking to alter the form of government of the United States 
by unconstitutional means. Appellant was designated as such 
an organization on January 22, 1954 (19 F. R. 655). 


Administrative background 


Briefly, the facts leading to the controversy are these. On 
April 29, 1953, appellant was notified that the Attorney Gen- 
eral proposed to designate it as an organization coming within 
the purview of Executive Orders No. 9835 and No. 10450. A 
copy of the Rules governing designation proceedings (28 
C. F. R. Part 41 (Supp. 1956)) was furnished to appellant 
with this notice (J. A. 14). 

The Rules furnished to appellant with the Statement of 
Grounds and Interrogatories set forth the administrative 
procedures governing proposed designations. In sum, they 
provide that within ten days following receipt of notice by 
registered mail of the proposed action, the organization may 
file a notice that it intends to contest the designation (Section 


* These rules are set forth in the appendix to appellant’s brief, at p. 20. 
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41.1 (b)). Failure to contest the proposed action may result, 
after an appropriate examination, in the designation of the 
organization. Section 41.3. Within sixty days after a pro- 
posed designation is contested, the Attorney General must fur- 
nish the organization in question with a statement of grounds 
upon which the contemplated action is based and written 
interrogatories. 

Further, the Rules prescribe that the organization is given 
sixty additional days after receipt of the Statement of Grounds 
and Interrogatories within which to reply. Section 41.3. That 
Rule, because of its relevance to the present case, we set forth 
in full: 

Section 41.3 Reply of Organization. 
The organization, within sixty days following receipt 
of such statement and interrogatories, may file a verified 
‘reply which shall be signed by the executive officers (or 
persons performing the ordinary and usual duties of exec- 
utive officers) of such organization. The reply shall 
answer each interrogatory completely and with particu- 
larity and shall be limited to statements of fact. The 
organization may also submit supporting affidavits with 
itsreply. Failure to answer any interrogatory or any part 
thereof shall be deemed an admission of the truth of the 
facts to which such interrogatory or part thereof refers. 
The submission of an evasive reply to any interrogatory 
or any part thereof shall likewise be deemed an admission 
of the facts to which such interrogatory or part thereof 
refers. Failure of the organization to file a reply within 
the sixty days provided therefor shall constitute an acqui- 
escence in designation. 
With its reply the organization may submit supporting affi- 
davits and a request for an administrative hearing. 

The hearing required by the Rules is to be conducted in- 
formally, and in an orderly and impartial manner, before a 
board or officer selected by the Attorney General. Sections 
41.7, 41.8 (c). During the proceedings an organization is 
entitled: to be represented by counsel of its own choice (Sec. 
41.8 (d)); to introduce relevant or material evidence (Sec. 
41.8 (f)); to file objections to, and be heard on, the admission 
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‘or exclusion of evidence (Sec, 41.8 (h)); to cross-examine 
witnesses insofar as consistent with interests of national secu- 
rity (Sec. 41.8 (j)); and to inspect or be furnished with, on 
payments of costs, a transcript of the proceedings (Sec. 41.9). 
Relevant or material evidence, in summary form where full 
disclosure would be inimical to the security of the nation 
(Sec. 41.8 (i)), may also be introduced on behalf of the 
Attorney General (Sec. 41.8 (b) (g)). 

Within a reasonable time following completion of the hear- 
ing, the Attorney General is required to make his final deter- 
mination on the basis of the entire record, and to notify the 
organization in question by registered mail. Section 41.10. 
Any handicap imposed upon an organization by virtue of the 
non-disclosure of classified security information or the identity 
of confidential informants is to be taken into consideration by 
the Attorney General in making his final determination. 

As provided in these Rules, appellant, on May 21, 1953, 
gave notice that it desired to contest its proposed designation 
(J. A. 21). Appellee then forwarded to appellant, on July 
24, 1953, a statement of the grounds upon which he proposed 
torely (J. A. 22). These grounds set forth in detail facts show- 
ing that the American Lithuanian Workers Literary Associa- 
tion had been organized by members of the Communist Party 
as a device to indoctrinate American citizens of Lithuanian 
descent with the principles of the Communist Party and that 
it had been and continued to be a vehicle for Communist 
activities (J. A. 22). With the Statement of Grounds were 
served thirty-eight Interrogatories asking information about 
the organization, its operation and the Communist activities 
or affiliations of the appellant and its members (J. A. 18). 

On September 24, 1953, a purported reply to the Statement 
of Grounds and to the Interrogatories was received by the At- 
torney General (J. A. 31). The reply contained no responses 
to. the Interrogatories nor any specific objections thereto. In 
the main, it asserted that appellant had abided by the terms of 
its certificate of incorporation and adhered to its purpose of 
carrying on literary activities without inquiry into the politics 
of its members; that its activities did not come within the 


4 


purview of Executive Order 10545; and that the proceedings 
against it were unconstitutional in numerous respects. 

After considering appellant’s purported reply and its fail- 
‘ure to answer any of the interrogatories the Attorney General 
determined that appellant should be designated for failing 
to file a reply in the manner prescribed by the Rules. Ac- 
cordingly, on February 4, 1954, there was published in the 
Federal Register an order dated January 22, 1954, setting forth 
appellant’s designation as an organization within the purview 
‘of Executive Order 10450. (19 F. R. 655.) It read, in per- 
tinent part: 

Following notice of proposed designation under Ex- 
ecutive Order No. 10450, the organizations listed be- 
low filed notice of contest of such designation and were 
therefore forwarded by registered mail a statement of 
the grounds upon which the designation was proposed 
to be made, together with interrogatories with respect 
thereto. Section 41.3 of the rules of procedure with 
respect to notice, hearing and designation of organiza- 
tions in connection with the Federal employee security 
program (18 F. R. 2619; 29 CFR 41.1 to 41.11) provides 
that within sixty days following receipt of such state- 
ment and interrogatories the organization shall file a 
verified reply answering each interrogatory completely 
and with particularity. The following organizations 
have failed to comply in the manner required by said 
Sec. 41.3 of the rules, and these organizations are there- 
fore designated pursuant to Executive Order 10450: 

American Lithuanian Workers Literary Association 
(also known as Amerikos Lietuviu Darbininku Litera- 
turos Draugija). 


Proceedings below 


Following its designation, appellant on March 25, 1954, in- 
stituted this action in the District Court. Its complaint al- 
leged that it carried on literary and publishing activities for 
the benefit of persons of Lithuanian origin and descent; that 
it is not an organization of the kind referred to in Executive 
Orders 10450 and 9835; that its designation was illegal and 
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unconstitutional in that it was accomplished without a hearing 
in violation of the Attorney General’s rules, the Administrative 
Procedure Act, and the due process clause of the Fifth 
Amendment; that Executive Orders 10450 and 9835, were un- 
constitutional on their face and as applied under the First, 
Fifth, Ninth and Tenth Amendments, as well as under the pro- 
hibition against bills of attainder; that the Attorney General’s 
rules of procedure violate the Administrative Procedure Act 
and the due process clause of the Fifth Amendment; and that 
appellant’s designation violated Executive Orders 10450 and 
9835 because it was made without an appropriate investigation 
and determination, and was contrary to fact. 

The Attorney General filed an answer to the complaint in 
which he averred that appellant is an organization which 
serves the purposes of the Communist Party; denied ap- 
pellant’s allegation that it is not an organization of the kind 
referred to in Executive Order 10450 and 9835; challenged ap- 
pellant’s conclusions as to the constitutionality and legality 
of its designation; and set forth as a separate defense that 
plaintiff’s failure to avail itself of the opportunity to obtain a 
full administrative hearing precluded it from judicial relief 


(J. A. 8-14). Exhibits were submitted with the answer which 
traced the administrative history of the proceedings leading to 
appellant’s designation (J. A. 14-32). 

Subsequently, appellee moved for judgment on the plead- 
ings, or in the alternative, for summary judgment. The Dis- 
trict Court granted the motion for judgment on the pleadings 
without opinion (J. A. 42). 


EXECUTIVE ORDERS AND REGULATIONS INVOLVED 


- Executive Order 10450 (18 F. R. 2489), Executive Order 
9835 (12 F. R. 1935), and the Rules of Procedure prescribed 
by the Attorney General with respect to notice, hearing and 
designation under these Orders (28 C. F. R. Part 41 (Supp. 
1956)) are set forth, in pertinent part, in the appendix to ap- 
pellant’s brief, pages 19 through 25. 
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Appellant was designated because it refused to comply with 
the Rules of Procedure governing the administrative proceed- 
ings against it. It contends that the Attorney General did not 
have the substantive power to designate it. This contention 
is not open here because it was definitely settled in Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 123, and in 
National Lawyers Guild v. Brownell, 96 App. D. C. 252, 225 
F. 2d 552. It further argues that the Rules of Procedure 
governing designation proceedings are illegal and unconstitu- 
tional and that its designation was unfounded and contrary 
to fact. These issues are not open here because appellant has 
failed to exhaust the administrative remedies which were avail- 
able to it. National Lawyers Guild v. Brownell, 96 App. 
D. C. 252, 225 F. 2d 552. Specifically, it did not respond, either 
by answer or by specific objection to the Interrogatories which 
were served upon it in the administrative proceedings; under 
the governing rules this was an acquiescence in its designation. 

Appellant cannot meet the “exhaustion” requirement by 
default. This Court so indicated in National Council of Soviet- 
American Friendship v. Brownell, 94 App. D. C. 341, 215 
F. 2d 870. The exhaustion rule is founded upon long estab- 
lished principles of judicial administration intended to avoid 
unnecessary constitutional determinations. Azrcraft and 
Diesel Eqpt. Co. v. Hirsch, 331 U. S. 752, 772. These con- 
siderations are clearly applicable here. 


Il 


Appellant contends that its designation for refusing to com- 
ply with the rules was arbitrary. But a respondent in an 
administrative proceeding is no more privileged to ignore the 
rules of ‘procedure than is a litigant in the courts. A right 
to a hearing is not so absolute that one required to respond in 
legal or administrative proceedings cannot be defaulted for 
failure to comply with reasonable pre-hearing requirements. 
Hammond Packing Co. v. Arkansas, 212 U.S. 332, 351; Societe 
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Internationale v. Brownell, 96 App. D. C. 232, 225 F. 2d 532. 
Thus, when appellant deliberately refused to respond to the 
Interrogatories served upon it, with full knowledge of the 
consequences under the rules, it was properly designated for 
default. This designation for default was supported by a suf- 
ficient factual basis to justify this action. Its designation for 
default, therefore, fully accords with the requirements of due 
process. 


I. Appellant is foreclosed from challenging the rules of pro- 
cedure and the factual basis for its designation because it 
failed to exhaust its administrative remedies 


Appellant was designated as an organization within the 
purview of Executive Order 10450 because it refused to comply 
with the Rules of Procedure governing the administrative pro- 
ceedings against it. Specifically, it failed to file a reply to the 
Statement of Grounds and Interrogatories served upon it in 
the manner required by Rule 41.3 of the governing rules of 
procedure. A copy of these Rules was served upon the organ- 
ization with the Statement of Grounds and Interrogatories. 

As we have seen, Rule 41.3 requires that: 

The reply shall answer each interrogatory completely and 
with particularity and shall be limited to statement of 
facts . . . Failure of the organization to file a reply 
within the sixty days provided therefor shall constitute 
an acquiescence in designation. 
Appellant responded to the Statement of Grounds without 
expressly denying the charges of Communist affiliation con- 
tained therein. It made no attempt, however, to respond to 
the Interrogatories either by answering them or by entering 
specific objections to them. This rendered its purported reply 
insufficient within Rule 41.3 and it was consequently desig- 
nated for failure to contest the proceedings in accordance with 
the Rules. See 19 F. R. 655. 

In seeking to set aside the designation, appellant raises 
three principal contentions: first, that the Constitution denies 
the Attorney General power to designate organizations; second, 
that the rules of procedure governing designation proceedings 


8 


are an unconstitutional denied of due process;? and third, 
that appellant’s designation was unfounded and contrary to 
fact. 

At the outset we submit that the question of whether the 
Attorney General has the substantive power to designate ap- 
pellant is not open here because it was answered by Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 128, and 
by National Lawyers Guild v. Brownell, 96 App. D. C. 252, 
225 F. 2d 552. 

In the Lawyers Guild case, this Court said: 

When the Joint Anti-Fascist case was before this court 
we had held flatly that the Executive Order was valid and 
that it authorized the listing. If the Supreme Court had 
been of opinion that the Attorney General has no power 
whatever to designate organizations under the Executive 
Order, it seems to us the issue of a factual basis for a listing 
would have been immaterial and that the Court would 
necessarily have said so. Instead it remanded for such a 
factual determination. 

This ruling definitively settled the issues raised by appel- 
lant’s first contention. 

Appellant is precluded from raising its remaining conten- 
tions because, through its own default, it has failed to exhaust 
administrative remedies which were available to it. It is a 
“Jong settled rule of judicial administration that no one is 


* Appellant also urges that the Rules of Procedure are inconsistent with 
the Administrative Procedure Act. 5 U. S.C. 1001 et seq. This objection 
was considered in National Lawyers Guild v. Brownell, 96 App. D. C. 252, 
225 F. 2d 552, and the Court there held the Rules could permit a hearing 
in accord with the requirements of the Administrative Procedure Act. 
Apart from this, the Act expressly excepts the proceedings challenged here 
from its scope. 5 U. S. C. 1004 (2). Nor are designation proceedings ad- 
judications “required by statute to be determined on the record after op- 
portunity for an agency hearing * * *’ 5 U.S. C. 1004. Finally, as will be 
shown, appellant’s own actions have foreclosed it from challenging the 
Rules of Procedure in any respect. 

*Even assuming appellant could raise constitutional objections against 
the procedures governing its designation under Executive Order 10450, it 
is plain that the Attorney General’s rules of procedure fully satisfy the 
constitutional: requirements of. due process. United Siates v. Nugent 348 
U. 8S. 1; Bailey v. Richardson, 8 App. D. C. 248, 183 F. 2d 46, affirmed 
by an equally divided court, 341 U. S. 918; cf. National Lawyers Guild v. 
Brownell, 96 App. D. C. 252, 225 F, 2d 552, 
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entitled to judicial relief for a supposed or threatened injury 
until the prescribed administrative remedy has been ex- 
hausted.” Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 
41, 50-51; Aircraft and Diesel v. Hirsch, 331 U.S. 752; Allen 
v. Grand Central Aircraft, 347 U.S. 535. 

This requirement applies with equal force where the ad- 
ministrative process has not been completed and where it has 
been abandoned or rejected as in this case. Cf. Yakus v. 
United States, 321 U. 8. 414, 343. This was clearly demon- 
strated in National Lawyers Guild v. Brownell, 96 App. D. C. 
252, 225 F. 2d 552, in which this Court held that an organiza- 
tion challenging the validity of the designation program 
would have to pursue the available administrative remedies 
to the end before seeking judicial relief. In effect, appellant 
now asserts that to avoid the holding in Lawyers Guild, it 
has only to sit back until it has defaulted and then raise the 
same constitutional issues which the court said could not be 
raised until the administrative procedures had been exhausted. 
This we submit it cannot do. 

In the Lawyers Guild case, the court had before it the Attor- 
ney General’s Rules of Procedure and a Statement of Grounds 
and Interrogatories by which a proposed designation had been 
initiated. It noted-that if an organization failed to contest the 
proposed designation, it ripens into a determination. It fur- 
ther noted that unfair, burdensome, or irrelevant interroga- 
tories could be challenged by express objection. It fully con- 
sidered the Guild’s arguments that the designation program 
was both substantively and procedurally invalid, but it held 
that the Guild must exhaust its administrative remedies, 

Appellant is in the same position which the Guild occupied 
after it was instructed to complete the administrative process. 
The issue is thus whether an organization which is required to 
exhaust its administrative remedies can ignore the court’s rul- 
ings to that effect, disregard the exhaustion requirement and 
still complain here of error in the merits of its designation or 
the procedures controlling it. 

This Court’s decision in National Lawyers Guild is not so 
easily circumvented. It controls here with the same force that 
it would have if, after this Court’s decision remanding the case 
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for further administrative proceedings, the Guild had pursued 
appellant’s course. One required to exhaust his administrative 
remedies cannot do so by simply defaulting. “The theory of 
exhaustion of administrative remedies by default is without 
support in precedent or in reason.” Olinger v. Partridge, 196 
F. 2d 986, 987 (C. A. 9). 

The application of the “exhaustion” rule to the facts here 
has been made abundantly clear by this Court in National 
Council of American-Soviet Friendship v. Brownell, 94 App. 
D. C. 341, 215 F. 2d 870. In that case, this Court reversed a 
ruling below that an action to review an organization’s desig- 
nation had become moot. The District Court had found that 
the designation program under Executive Order 9835, which 
was being challenged, had been discontinued and an entirely 
new program under Executive Order 10450 substituted for it. 
The program under Executive Order 10450, as we have seen, 
extended to the appellants a new administrative opportunity 
to challenge its designation, an opportunity of which the 
appellants had not availed themselves. In reversing the deter- 
mination of mootness, this Court found that there was a con- 
troversy between the parties even though Executive Order 
9835 was revoked by Executive Order 10450. The Court care- 
fully noted, however, that the appellants, who had not availed 
themselves of the administrative remedies offered them, were 
to be allowed ten days from the date of the District Court’s 
order on remand to invoke their administrative remedies. It 
warned them that if they did not act within this period, the 
Government could renew its motion to dismiss the suit for 
failure to exhaust. Despite this warning, the Council of Soviet- 
American Friendship refused to exhaust its administrative 
remedy. Accordingly, the Government moved for summary 
judgment in the District Court on the ground that the Council, 
by its deliberate inaction, had foreclosed itself from judicial 
relief. The District Court agreed and granted the motion, 
saying 


It appears that since the plaintiffs have not pursued 
the administrative remedy, under the Attorney General’s 
rules such action must be held to constitute an acquies- 
cence in the designation. - We do not believe that plaintiffs 
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were entitled to assume, as they did, that the administra- 
tive hearings would be a sham. Likewise, we cannot 
assume, it not appearing, that the type of hearing pro- 
vided would not comply with that required by the Fifth 
Amendment to the Constitution. * * * Plaintiffs were 
not entitled to assume, especially in view of the mandate 
of the Court of Appeals in this case and the recent decision 
in National Lawyers Guild v. Brownell (D. C. Cir. No. 
12495, July 14, 1955), that refusal to take advantage of 
available administrative remedies would not preclude 
them from obtaining judicial review of the controversy 
in question. See Allen v. Grand Central Aircraft Co., 347 
U. S. 585 (1954), Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 U. S. 123, 162-2, 172 (1951), and Yakus 
v. United States, 321 U.S. 414 (1944). 

National Council of American-Soviet Friendship v. 
Brownell, D. C. D. C. No. 2663-48, unreported opinion by 
Judge Youngdahl, dated November 15, 1955. 

We submit that the same principles control here. Thus, 
when appellant, who had Rule 41.3 before it, refused to respond 
in any way to the interrogatories, it rejected the administrative 
remedies offered it under the designation program. When it 
chose this course, its own action foreclosed it from judicial 
review of the rules of procedure or the merits of its designation. 
To hold otherwise would render meaningless the exhaustion 
rule and nullify the decision of this Court in National Lawyers 
Guild v. Brownell, supra. 

The foregoing principle has been sustained many times in 
suits complaining of final administrative action affecting val- 
uable legal interests. Thus, one who has failed to use Selective 
Service procedures to challenge his draft classification cannot 
urge error in this classification in a criminal prosecution for 
draft violation. Falbo v. United States, 320 U.S. 209; United 
States v. Palmer, 223 F. 2d 893 (C. A. 3); ef. Olinger v. Part- 
ridge, 196 F. 2d 986 (C. A. 9); it is a sufficient answer to con- 
tentions that ceiling price regulations are unconstitutional 
that those complaining have failed to seek the administrative 
remedy open to them, Yakus v. United States, 321 U.S. 414, 
434; failure to appear at a hearing for which sufficient notice 
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was given precluded judicial challenge to a customs assessment; 
Earnshaw v. United States, 146 U. S. 60; and the same rule 
has been applied in other areas of administrative action such 
as dismissals from the Civil Service, Young v. Higley, 95 
App. D. C. 122, 220 F. 2d 487; Haas v. Overholser, 96 App. 
D. C. 22, 223 F. 2d 314; and Post Office fraud orders, Curtis 
v. Schaeffer, 137 F. Supp. 683 (D. C.S. D. N. Y.) 

Appellant further urges that Cole v. Young, 96 App. D. C. 
379, 381; 226 F. 2d 336, 339 is contrary to this clearly established 
principle. In that case, the critical question was whether Cole’s 
dismissal under the provisions of Executive Order 10450 was 
authorized by statute. In holding that his refusal to pursue 
the administrative remedies available to him still left this ques- 
tion open this court did not depart from the long established 
rule that one who fails to exhaust his administrative remedies 
is precluded from seeking review of the validity of the pro- 
cedures he has rejected; or of the factual merits of the action 
taken against him. Obviously, one who has defaulted has no 
standing to challenge the constitutionality of rules governing 
a hearing procedure which he has rejected by his own actions. 
Nor can he challenge the merits of a determination after he 
has rejected his right to contest that issue in the administra- 
tive proceedings. See Lichter v. United States, 334 U.S. 742, 
792. 

Appellant’s reliance on Parker v. Lester, 227 F. 2d 708 
(C. A. 9), is equally misplaced. That case held that merchant 
seamen challenging the Port Security Program did not need to 
exhaust an administrative procedure that was found on its face 
to be procedurally deficient. In National Lawyers Guild v. 
Brownell, supra, however, it was held that the administrative 
remedies challenged here must be exhausted. The rule to be 
applied in this case, in which final action has been taken by 
default, is simply a corollary to the rule in National Lawyers 
Guild that administrative remedies must be exhausted. If the 
Court will not hear a litigant before his administrative reme- 
dies have been exhausted, then he is precluded from judicial 
relief if he has caused final action to be taken against him by 
default. Necessarily, the test for the two situations is the 
same. Were it otherwise, a litigant remanded to his admin- 
istrative remedy could simply refuse to take a further part in 
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the proceedings and thereby reduce the exhaustion require- 
ment to a nullity. 

The considerations upon which the exhaustion doctrine is 
based make obvious its application here. The rule rests upon 
the important consideration that the exhaustion of an admin- 
istrative remedy may yield a result which will obviate the need 
for any judicial determination or render precise the exact scope 
of decision necessary. Aircraft And Diesel Egqpt. Co. v. Hirsch, 
331 U. S. 752, 772; Rescue Army v. Municipal Court of Los 
Angeles, 331 U.S. 549, 568. 

Appellant cannot simply ignore these considerations and still 
be heard to complain of administrative action it refused to 
contest. 


II. Appellant was properly designated for failure to comply 
with the rules of procedure governing designation pro- 
ceedings 


In a final effort to avoid the “exhaustion” rule, appellant 
asserts that the application of the Attorney General’s Rules 
of Procedure to the facts of this case was arbitrary and un- 
reasonable. There can be no question that the failure of 


appellant to comply with these Rules was deliberate and 
intentional. Nor can there be any doubt that in so doing it 
knew that the Rules thereupon made its designation final. In 
these circumstances the designation by default taken against 
appellant accords with long recognized judicial and administra- 
tive sanctions essential to the preservation of orderly legal 
procedure. A respondent in an administrative proceeding is 
no more privileged to ignore rules of procedure than is a 
litigant in the courts. Thus, a litigant who fails to make a 
good faith effort to comply with  court’s order to respond to 
interrogatories, or produce documents, or perform other pre- 
trial duties may be foreclosed from being heard further and 
defaulted. This is not only consistent with due process but 
is necessary if there is to be any orderly procedure at all. 
Societe Internationale v. Brownell, 96 App. D. C. 232, 225 F. 
2d 532. Cf. Hammond Packing Co. v. Arkansas, 212 U.S. 322. 

In the Hammond Packing case, a corporation sued by the 
State of Arkansas under its anti-trust laws was subjected to 
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@ $10,000 fine by entry of a default judgment after it refused 
to obey an order to produce witnesses and documents at a 
pre-trial hearing. The corporation argued in the Supreme 
Court that the order to produce was “so unlimited, arbitrary 
and unjust as to cause it to be wanting in due process.” But 
the Supreme Court noted that all that was required was a 
bona fide effort to comply. Because the petitioner “absolutely 
declined to obey the order and stood upon what it deemed to 
be its lawful rights and privileges, even if that course of con- 
duct was taken because of a contrary conception as to the 
meaning of the statute, it is not within our province to afford 
relief because of an error of judgment in this respect.” 212 
U.S. 322, 347. 

In this case, all that was demanded from appellant was a 
bona fide effort to respond to the Interrogatories; those Inter- 
rogatories which it believed unduly burdensome could have 
been attacked by specific objection. See National Lawyers 
Guild v. Brownell, 96 App. D. C. 252, 225 F. 2d 552. But ap- 
pellant declined to respond by answering or by stating its ob- 
jections. The Attorney General was thus justified in taking 
final action against the organization. 

Appellant’s argument that a hearing is an absolute right 
which cannot be conditioned upon response to interrogatories 
flies in the face of long-established judicial practice. That 
right is not so absolute that it cannot be denied for failure to 
comply with reasonable pre-hearing requirements. Interests 
of the highest value may be foreclosed even without the fault 
of a litigant if he does not comply with the rules of pro- 
cedure which provide an orderly framework for the hearing 
accorded him by law. Cf. Societe Internationale v. Brownell, 
96 App. D. C. 232, 225 F. 2d 532. A fortiori the same rules ap- 
ply to administrative proceedings. If the pre-hearing require- 
ment involves the performance of some action which is believed 
to be improper, irrelevant or burdensome, the remedy is to 
make specific objection not to ignore the requirement. Ham- 
mond Packing Co. v. State of Arkansas, 212 U. S. 332, 351. 
Nothing more is required than that the objections be made in 
good faith and in a form from which their purport can be 
determined. Appellant did not even attempt to do this. Its 
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response made no reference whatever to the Interrogatories. 
Indeed, by the tone and contents of its purported reply, ap- 
pellant could have intended no other end than to ignore the 
interrogatories and, as a necessary consequence, further ad- 
ministrative proceedings; and instead stand on what it con- 
sidered legal and constitutional objections to those proceedings. 
In this circumstance, the Attorney General under the Rules 
could have acted in no other way than to designate the organ- 
ization as one within the purview of Executive Order 10450. 
As was pointed out in National Lawyers Guild v. Brownell, 
96 App. D. C. 252, 225 F. 2d 552, 558, the Attorney General 
will recognize specific objections. But appellant’s reply gives 
no inkling of even a general objection to the interrogatories. 
They were deliberately ignored, even though appellant had full 
notice of the consequences which would follow under Rule 
41.3. 

Appellant’s designation as an organization within the pur- 
view of Executive Order 10450 was not accomplished, however, 
solely upon procedural grounds. The initial proposal to desig- 
nate was not “a mere opening move without substance.” 
National Lawyers Guild v. Brownell, 96 App. D. C. 252, 255, 
225 F. 2d 552, 555. It was undertaken only after the Attorney 
General had determined upon the basis of an appropriate 
investigation that the organization appeared to be one which 
should be designated as within the purview of Executive Order 
10450. 28 C. F. R. 41.1 (Supp. 1956). In addition, the rules 
provide that “failure to answer any interrogatory or any part 
thereof shall be deemed an admission of the truth of the facts 
to which such interrogatory or part thereof refers.” 280. F. R. 
41.3 (Supp. 1956). In the absence of specific objections to the 
interrogatories, this provision was properly invoked to furnish 
support for appellant’s designation. Appellant’s refusal to 
respond to the interrogatories provided a reasonable basis for 
presuming the truth of the matters contained in them. 

When all of these factors are considered in the light of ap- 
pellant’s refusal to respond to the interrogatories, a sufficient 
basis for appellant’s designation for default is plain. Its 
designation for this default fully accords with the require- 
ments of due process. Appellant cannot now ask this Court 
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to set aside a determination which by deliberate action on its 
part, with full knowledge of the consequences, it invited. 


CONCLUSION 


For the foregoing reasons the judgment of the District Court 
should be affirmed. 
Respectfully submitted. 
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